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The Tax Court of the United States 
Docket No. 21724 


ALICE McCOURT LAMM, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DOCKET ENTRIES 
1949 


Feb. %—Petition received and filed. Taxpayer noti- 
fied. Fee paid. 


Feb. 8—Copy of petition served on Genera] Coun- 
sel. 


Feb. T—Request for Circuit hearing in San Fran- 
cisco filed by taxpayer. 3/3/49 Granted. 
Mar. 15—Answer filed by General Counsel. 


Mar. 15—Request for hearing in Portland, Oregon, 
filed by General Counsel. 3/16/49 Denied. 


Mar. 17—Copy of answer served on taxpayer, San 
Francisco, Calif. 


Sept. 9—Hearing set Nov. 7, 1949, San Francisco, 
Calif. 

Noy. 15—Hearing had before Judge Harron, on 
merits. Proceedings consolidated for hear- 
ing #21725, 21726, 22126 to 22133, 22635 
to 22638. Appearance of Francis N. Mar- 
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1949 


shall filed. Stipulation of facts, with ex- 
hibits 1-A through 4-D filed. Joint motion 
to consolidate granted, copy served. Brief 
Jan. 13, 1950; replies Feb. 18, 1950. 


Dec. 12—Transcript of hearing 11/15/49 filed. 


1950 
Jan. 11—Brief filed by taxpayer. Served 1/13/50. 
Jan. 12—Brief filed by General Counsel. Served 
1/13/50. 
Feb. 13—Reply brief filed by taxpayer. Copy 
served. 


Sept.26—Findings of fact and opinion rendered, 
Harron, J. Decision will be entered for 
respondent. Copy served. 


Sept.26—Decision entered, Harron, J., Div. 18. 


Dec. 26—Petition for review by U. S. Court of Ap- 
peals, 9th Cireuit, with assignments of 
error filed by taxpayer. 


Dec. 26—Proof of service filed. 


1951 
Jan. 16—Designation of contents of record on re- 
view, with proof of service thereon filed 
by taxpayer. 
Jan. 24—Certified copy of order from U. S. Court 
of Appeals, Ninth Circuit, that petition- 


ou 
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er’s original Exhibit 8 be incorporated in 
the transcript of record on review in this 
ease, and that a copy of this order be in- 
corporated in the transcript of record on 
review, filed. 


Jan. 24—Certified copy of order from U. S. Court 
of Appeals, Ninth Circuit, that the Clerk 
of this Court transmit a complete record 
in Dkt. No. 21724 and an abbreviated rec- 
ord in all the remaining cases to the U. 8. 
Court of Appeals, Ninth Circuit; the com- 
plete record to be printed and the abbre- 
viated cases to remain unprinted, filed. 


The Tax Court of the United States 
Docket No. 21724. 


ALICE McCOURT LAMM, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 
The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency dated November 26, 1948, bearing symbols 


6 Alice McCourt Lamm vs. 


IT :90D :EEH, and as a basis for her petition alleges 
as follows: 


1. Petitioner herein is Alice McCourt Lamm, an 
individual, residing at Modoc Point, Oregon. Peti- 
tioner filed her federal income and victory tax re- 
turn and kept her books of account for the calendar 
year ended December 31, 1943, on a cash receipts 
and disbursements basis. Said return was filed with 
the Collector of Internal Revenue for the District 
of Oregon. 


2. The taxes in dispute are proposed deficiencies 
in federal income and victory taxes for the calendar 
year 1943 in the amount of $4,246.73. 


3. The notice of deficiency, a copy of which is 
attached hereto marked ‘‘Exhibit A’’ and made a 
part of this petition, was mailed to petitioner on 
November 26, 1948. 


4. The determination of taxes set forth in said 
notice of deficiency is based on the following errors: 

(a) The Commissioner erred in determining that 
the gain of $7,951.76 realized by petitioner on the 
retirement of notes of the Lamm Lumber Company 
was taxable as ordinary Income rather than as a 
long term capital gain under the provisions of Sec- 
tion 117 of the Internal Revenue Code. 

(b) The Commissioner erred in holding that said 
notes on which petitioner realized said gain were 
not in registered form at the time of retirement 
within the provisions of Section 117(£) of the In- 
ternal Revenue Code. 
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(ce) ‘The Commissioner erred in determining that 
there are due from petitioner deficiencies in income 
and victory taxes for the year 1943 in the amount 
of $4,246.73. 


5. The facts upon which petitioner relies as a 
basis for this petition are as follows: 


(1) On and prior to July 1, 1941, Lamm Lumber 
Company, a corporation, engaged in the manufac- 
ture of lumber, had outstanding indebtedness in the 
amount of $411,264.99, evidenced by its promissory 
notes bearing interest at the rate of 3 per cent per 
annum and secured by mortgages on certain of its 
properties. On said date said notes were owned by 
Southern Pacific Land Company, but were held in 
the name of Consolhdated Securities Company, as 
trustee for said Southern Pacific Land Company. 


(2) On July 1, 1941, petitioner and other per- 
sons purchased undivided interests in said notes and 
mortgages for the aggregate sum of $205,632.50 and 
caused said notes and mortgages to be endorsed, 
transferred and delivered to American Trust Com- 
pany, hereinafter referred to as the ‘‘Bank,”’ as 
agent and registrar with respect to said notes. 
Thereupon, petitioner and each of said persons who 
made such purchase entered into an agreement with 
the Bank dated July 9, 1941, under the terms of 
which said notes and mortgages remained in the 
possession of the Bank until said notes were retired 
in 1948. 

(3) The amount paid by petitioner for her par- 
ticipating interest in said notes and mortgages was 
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$8,000, or 3.890436 per cent of the aggregate pur- 
chase price, and petitioner thereby owned a par- 
ticipating interest in said notes and mortgages in 
said percentage. 

(4) Petitioner’s participating interest was re- 
corded on the lst or register maintained by the 
Bank showing the owners of participating interests 
in said notes, and under the terms of the aforesaid 
agreement petitioner was entitled to receive said 
percentage of the principal and interest payments 
received on said notes by the Bank as long as she 
appeared on the records of the Bank as the owner 
of said participating interest. 

(5) Petitioner did not transfer any portion of 
the participating interest so acquired by her and 
remained the owner thereof until said notes were 
retired. 

(6) Said agreement was entered into with the 
knowledge and consent of Lamm Lumber Company 
and said corporation agreed to pay the Bank $250 
a year and a closing fee of $250 for its services in 
acting as agent and registrar. The remaining por- 
tion of the fees of the Bank for such services was 
paid by the owners of participating interests. 

(7) The Bank, under the terms of said agree- 
ment, was required to make and made disbursement 
of principal and interest payments received on said 
notes to petitioner and other persons owning pat- 
ticipating interests therein, as shown on its register 
of owners of participating interests, and the Bank 
was under no duty to take notice of any change in 
the ownership of any participating interest unless 
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and until there was filed with the Bank such docu- 
mentary evidence as it would deem necessary to 
establish such change. 

(8) On December 7, 1943, said notes were re- 
tired by the payment of the balance of the principal 
due thereon. During the year 1943 petitioner real- 
ized a gain of $7,951.76 on the retirement of said 
notes. At the time said notes were retired they were 
in registered form within the provisions of Section 
117(£) of the Internal Revenue Code. 

(9) Said gain received by petitioner was re- 
ported in her income and victory tax return for the 
calendar year 1943 as a long term capital gain, of 
which 50 per cent or $3,975.88 was included in in- 
come. In arriving at the deficiencies involved in this 
proceeding respondent erroneously determined that 
said notes were not in registered form at the time 
of retirement and that said gain of $7,951.76 was 
not taxable as a long term capital gain but was tax- 
able as ordinary income. 

Wherefore, petitioner prays that this court may 
hear this proceeding, redetermine the deficiency in- 
volved herein by correction of the errors alleged 
herein, and grant such other relief as may be 
proper. 


Dated: San Francisco, California, January 28, 
1949. 
/s/ SIGVALD NIELSON, 


/s/ HARRY R. HORROW, 


/s/ ALBERT J. SHULTS, 
Attorneys for Petitioner. 
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State of California, 
City and County of San Francisco—ss. 


Alice McCourt Lamm, being duly sworn, deposes 
and says that she is the petitioner named in the 
foregoing petition; that she has read the foregoing 
petition and is familiar with the statements con- 
tained therein, and that the statements contained 
therein are true, except those stated to be upon in- 
formation and belief, and that those she believes to 
be true. 

/s/ ALICE MeCOURT LAMM. 

Subscribed and sworn to before me this 28th day 
of January, 1949. 

[Seal] /s/ CHALMER MUNDAY, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires Oct. 29, 1949. 
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Ti aver Tule beady 


Treasury Department 
Internal Revenue Service 
Seattle 1, Washington 
November 26, 1948 

Office of 
Internal Revenue Agent in Charge 
Seattle Division 
305-A Jones Building 
1331 Third Avenue 


IT :90D :-KEH 


Mrs. Alice McCourt Lamm 
Modoe Point, Oregon 


Dear Mrs. Lamm: 


You are advised that the determination of your 
income tax liability for the taxable year ended De- 
cember 31, 1943, discloses a deficiency of $4,246.73, 
as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency o1 deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this letter, 
you may file a petition with The Tax Court of the 
United States, at its principal address, Washington 
25, D. C., for a redetermination of the deficiency or 
deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
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it to the Internal Revenue Agent in Charge, Seattle 
1, Washington, for the attention of IT:90D:EKEH. 
The signing and filing of this form will expedite the 
closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 
Very truly yours, 
GEO. J. SCHOENEMAN, 
Commissioner, 
By L. D. HALLOWELL, 
Acting Internal Revenue 
Agent in Charge. 
Enclosures: 
Statement 
Form of waiver 


EEH :mhe 
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Statement 


Mrs. Alice McCourt Lamm 
Modoc Point, Oregon 
Tax Liability for the Taxable Year Ended December 31, 1943 


Deficiency 
Tme@ome Tax vi..c..2228iisescecdscs cic eee ee $4,246.73 


In making this determination of your income tax liability, careful 
consideration has been given to the report of examination dated March 
1, 1947, and to your protest dated May 12, 1947. 

A copy of this letter and statement has been mailed to your repre- 
sentative, Mr. H. Edwin Nowell, Crocker Building, San Francisco 4, 
California, in accordance with the authority contained in the power 
of attorney executed by you. 


Comnussioner of Internal Revenue 13 


Taxable Year Ended December 31, 19438 
Adjustments to Net Income 
Income Tax Victory Tax 
Net Income Net Income 
Net income as disclosed by return, 
Le Cie 1) $46,682.06 $44,699.32 
Unallowable deductions and 
additional income: 
(a) Ordinary gain ...... $7,901.76 $7,951.76 
(b) Partnership income 517.54 3,469.80 517.54 8,469.30 


Tosi ll pees $55,151.36 $53,168.62 


Nontaxable income and 
additional deductions: 


(e)Capital gain s:..2 $3,975.88 
(d) Contributions ........ 58.338 4,034.21 
Net income adjusted ......................:000-- $51,117.15 $53,168.62 


Explanation of Adjustments 
(a) Ordinary gain 
(c) Capital gain 


On your return for 1943 there was reported a long-term capital gain 
of $3,975.88, being 50 per cent of the gain of $7,951.76 realized by you 
through collection of notes of the Lamm Lumber Company in which 
you owned a participating interest of 3.890436%. You contend that 
such gain was derived from the retirement of notes or other evidences 
of indebtedness issued by a corporation in registered form, and there- 
fore constitutes a eapital gain under the provisions of Section 117(f), 
Internal Revenue Code. Information submitted indicates that you did 
not hold notes or other evidences of indebtedness in registered form 
and Section 117(f), Internal Revenue Code, does not apply to the loan 
transaction in which you participated. The amount of $3,975.88 is 
eliminated from capital gains reported on your return, and there is 
ineluded as ordinary income the amount of $7,951.76 subject to both 
income and victory tax. 

(b) Partnership income 

Your distributive share of the partnership income of Deschutes 
Lumber Co., amounting to $44,972.37, was reported as $44,454.83 on 
your return. Your income tax net income and victory tax net income 
are therefore increased by the difference of $517.54 in the amounts 
shown. 


(d) Contributions 


Your income tax net income is reduced $58.33, representing the 
amount of allowable contributions not claimed as a deduction on vour 
return. 
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Computation of Income and Victory Tax 


Income tax net income adjusted............-...ccec-cceeceeceeceeseeeseeesee POL, IIT.15 
Less: Personal exemption -:....--==-...-.--....---:..... None 
Surtax met IMcOMe ....-.-.---.-.-<-c-cssr sees eeeeaeeee === anne $51,117.15 
Less: Earned income credit: -..-....2.:::::c-c2--c-cee------ 00-0 300.00 
Balanee subjeet to normal tax........-22.---...--...------.-200-0er $50,817.15 
Norimal tax at.6 per cent --.. ny eeeeeee era ee $ 3,049.03 

Surtascon Sow U1 71D: ..xccezecece es 23,01 toe 

Mota GCOMMG CAN ..<.cccscccee cere See eeeee ones eee even ces oa'sncenene ce $27,026.35 
Victory taxmiet INCOME .-. 2c $53,168.62 

Less: Specific exemption ...................- 624.00 

Income subject to victory tax.............. $52,544.62 

Victory tax before credit... eee case. $ 2,627.23 

Wess = Victory tax credit, sees re... -.2:,.-.: 500.00 

Net victory tax ...--..-.oygeeeeieees ores eeec soe ne $ 2,127.23 
Net income tax and ViCtory t€X...........-2-.-222..0c2000.20+-0020s20000 $29,153.58 
Income tax 1oro942 255 ee $10,114.31 
Larger of above two amounts................-..s.0sce-s00-+ $29,153.58 


Forgiveness feature: 
(a) Smaller of above 


WRWO AMIOUNTS --2c2eece ee aet-cesee cee $10,114.31 
(b) Amount forgiven— 
3/4, of above amount.................--- 7,585.75 
(¢) Amount POrgiven sec ce seco eee eee $ 2,528.58 
Total income and victory tax hability.....................0_— $31,682.16 
Income and victory tax liability disclosed by return— 
Original, Aecount No. 908020 ...........................0 27,435.48 
Deficiency in income and victory tax..........2.2-..--:2-:----2 ee $ 4,246.73 


Received and Filed T.C.U.S. February 7, 1949. 
Served February 8, 1949. 
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[Title of Tax Court and Cause.] 
REQUEST FOR PLACE OF HEARING 


Petitioner hereby requests that the above-entitled 
proceeding be placed upon the circuit calendar for 
hearing on the merits at San Francisco, California. 

Petitioner’s counsel are located in San Francisco, 
and a hearing in that city will result in the least 
inconvenience and expense to petitioner. - 


Dated: San Francisco, California, February 1, 
1949, 
/s/ SIGVALD NIELSON, 


/s/ HARRY R. HORROW, 


/s/ ALBERT J. SHULTS, 
Attorneys for Petitioner. 


[Stamped]: Granted Mar. 3, 1949. 


/s/ BOLON B. TURNER, 
Judge. 


Received and filed T. C. U.S. February 7, 1949. 
Served Mar. 4, 1949. 


[Title of Tax Court and Cause. ] 


ANSWER 


Comes Now the Commissioner of Internal Rev- 
enue, by his attorney, Charles Oliphant, Chief Coun- 
sel, Bureau of Internal Revenue, and for answer to 
the petition filed herein, admits and denies as 
follows: 
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1. Admits that the petitioner herein is Alice 
McCourt Lamm, an individual, residing at Modoe 
Point, Oregon. Admits that petitioner filed her 
Federal income and victory tax return with the 
Collector of Internal Revenue for the District of 
Oregon. For lack of sufficient knowledge or infor- 
mation upon the basis of which to form a belief as 
to the truth or falsity thereof, denies the remaining 
material allegations contained in paragraph 1 of the 
petition. 


2. Admits the allegations contained in para- 
graph 2 of the petition. 


3. Admits the allegations contained in para- 
graph 3 of the petition. 


4. Denies that he erred in his determination of 
the deficiency as shown by the notice of deficiency 
from which petitioner’s appeal is taken. Specifically 
denies that he erred in the manner and form as 
alleged in paragraph 4(a), (b) and (c) of the peti- 
tion. 

). For lack of sufficient knowledge or informa- 
tion upon the basis of which to form a belief as to 
the truth or falsity thereof, denies the allegations 
contained in paragraph 5(1) to (9), inclusive, of the 
petition. 


6. Denies generally and specifically each and 
every material allegation contained in the petition, 
not hereinbefore specifically admitted, qualified or 
denied. 

Wherefore, it is prayed that the petitioner’s ap- 
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peal be denied and that the Commissioner’s deter- 
mination of deficiency be approved. 


/s/ CHARLES OLIPHANT, JHP 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 

WILFORD H. PAYNE, 

Division Counsel, 
JOHN H. PIGG, 
R. G. HARLESS, 

Special Attorneys, 

Bureau of Internal Revenue. 


Received and filed T. C. U. 8. March 15, 1949. 
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JOINT MOTION FOR CONSOLIDATION 
OF PROCEEDINGS 
Come now the parties to the above-entitled pro- 
ceedings, by their respective counsel, and move 
for an order of the court to consolidate the fifteen 
proceedings in the cases set forth below, for hear- 
ing, briefing and decision: 


Petitioner Docket No. 
Pieces Wie COUMmIbeIMIN 22. ..... 225.0000 0 0s. 21724 
Estate of W. E. Lamm, Deceased, Alice Mc- 
Coup laminae xecutrim.. 79am. ......... 21725 
onmred “Carol lamm..................... 21726 
Estate of Edith EK. Lamm, Deceased, Edith 
Lamm, JSeCnion a. ae 22126 
OD Les ee ier: oe 22127 


TESTE TENS 6) Ga 22128 
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Petitioner Docket No. 
Estate of Chas. C. Elliott, Deceased, Elsa 
Ehlers, Administrairix 2. ......- 22a 22129 


Estate of Eugene D. Elliott, Deceased, Beth 
L. Elliott, Executrix, and Beth L. Elliott, 


Surviving Wife .....:.....-...... ne 22130 
Bess Kent......:...0..2..42... 22131 
Joseph S. Kent..................... 29132 
Rolland G. Watt and Adele C. Watt........ 22ioe 
Elsa Ehlers, formerly Elsa Natalie.......... 22635 
William E. Ellott:....................5e 22636 
H. Edwin Nowell......................——— 220a0 
Hlizabeth V. Nowell....................—.—— 22638 


In support of this motion the parties state: 

1. All cases involve identical issues of fact and 
of law arising out of the same transaction, and 
consolidation of the proceedings will save the time 
of the parties and of the court. 

Wherefore, the parties jointly pray that the court 
will grant this motion. 


/s/ SIGVALD NIELSON, 
/s/ HARRY R. HORROW, 
/s/ ALBERT J. SHULTS, 
Counsel for Petitioners. 
/s/ CHARLES OLIPHANT, 
Counsel, Bureau 
Of Internal Revenue. 
/3s/ MARION J. HARRON, 
Judge. 


[Stamped]: Granted November 15, 1949. 
Filed T.C.U.8., November 15, 1949. 
Served November 15, 1949. 
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Docket Nos. 21724, 21725, 21726, 22126, 22127, 
22128, 22129, 22130, 22131, 22132, 22133, 
22635, 22636, 22637 and 22638 


STIPULATION OF FACTS 


It is hereby stipulated and agreed by and be- 
tween the parties hereto, through their respective 
attorneys, that the following facts shall be taken, 
to be true and received as evidence for all purposes 
of this proceeding, subject to the right of either 
party to imtroduce any further evidence not in- 
consistent with or contrary to the facts herein 
stipulated. | 


J. Petitioners are individuals except in the cases 
of the estate of W. E. Lamm, deceased, the estate 
of Edith E. Lamm, deceased, and the estate of 
Eugene D. Elliott, deceased, in each of which the 
petitioner is the duly qualified, appointed and act- 
ing executrix under the will of the deceased, and 
in the case of the estate of Charles ©. Elliott, de- 
ceased, in which the petitioner is the duly qualified, 
appointed and acting administratrix of said estate. 

The petitioners and their addresses are as follows: 
Alice McCourt Lamm, Modoc Point, Oregon ; 

Hstate of W. E. Lamm, Deceased, Alice McCourt 
Lamm, Executrix, Modoc Point, Oregon; 

Winifred Carol Lamm, Modoc Point, Oregon; 

Estate of Edith E. Lamm, Matha ed, Hdith Lamm, 
Executrix, 1415 Ocean Avenue, Santa Monica, 
California ; 
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Edith Lamm, 1415 Ocean Avenue, Santa Monica, 
California ; 

Ethel Fisher, 169 Lacumbre Road, Santa Barbara, 
California; 

Estate of Chas. C. Elliott, Deceased, Elsa Ehlers, 
Administratrix, 2490 Lambert Drive, Pasa- 
dena, California; 

Estate of Eugene D. Elliott, Deceased, Beth L. 
Elliott, Executrix, and Beth L. Elliott, Surviv- 
ing Wife, 3548 Fourth Avenue, San Diego, 
California ; 

Bess Kent, 333 Montgomery Street, San Francisco 
cisco 4, California ; 

Joseph 8. Kent, 333 Montgomery Street, San Fran- 
4, California ; 

Rolland G. Watt and Adele C. Watt, 1621 Riverside 
Drive, Redding, California; 

Elsa Ehlers, formerly Elsa Natalie, 2490 Lambert 
Drive, Pasadena, California ; 

William EK. Elliott, 100 North Normandie, Los An- 
geles 4, California ; 

H. Edwin Nowell, 601 Crocker Building, San Fran- 
cisco 4, California; 

Elizabeth V. Nowell, 601 Crocker Building, San 
Francisco 4, California. 

The federal income and victory tax returns of 
petitioners (petitioners’ decedents in the cases of 
the four estates) for the calendar year ended De- 
cember 31, 1948, were filed with the Collector of 
Internal Revenue for the appropriate districts as 
follows: 

Alice McCourt Lamm, District of Oregon ; 

Estate of W. E. Lamm, Deceased, Alice McCourt 
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Lamm, Executrix, Distriet of Oregon; 

Winifred Carol Lamm, District of Oregon; 

Estate of Edith E. Lamm, Deceased, Edith Lamm, 
Executrix, Sixth District of California ; 

Edith Lamm, Sixth District of California; 

Ethel Fisher, Sixth District of California ; 

Estate of Chas. C. Elliott, Deceased, Elsa Ehlers, 
Administratrix, Sixth District of California; 

Estate of Eugene D. Elliott, Deceased, Beth L. 
Elliott, Executrix, and Beth L. Elliott, Surviv- 
ing Wife, Sixth District of California ; 

Bess Kent, First District of California ; 

Joseph 8S. Kent, First District of California ; 

Rolland G. Watt and Adele C. Watt, First District 
of California ; 

Elsa Ehlers, formerly Elsa Natalie, Sixth District 
of California ; 

William E. Elhott, Sixth District of California; 

H. Edwin Nowell, First District of California; 

Elizabeth V. Nowell, First District of California. 

2. The notices of deficiency involved in these 
proceedings were mailed to petitioners on the fol- 
lowing dates: 


Petitioner Docket No. Date 
Pee Ce IC@ OUMe GAIN ....-.....8M..-.-...---2----. 21724 Nov. 26, 1948 
Alice MeCourt Lamm, Executrix 
Estate of W. E. Lamm, Deceased................ 21725 Nov. 26, 1948 
Pyinered Carol Lami .....................-..c-+000 2726 Nov. 26, 1948 


Edith Lamm, Executrix 
Estate of Edith E. Lamm, Deceased.......... 22126 Jan. 26, 1949 


evemitet VERNA. 2... 2: ...--.2--2.0-.---s-senecaeataeesedadees Papa eae Jan. 26, 1949 
JS he, S102) 2 ee ne 22128 Jan. 26, 1949 
Elsa Ehlers, Administratrix 

Estate of Chas. C. Elliott, Deceased.......... 229 Jan. : 
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Estate of Eugene G. Elliott, Deceased........ 22130 Jan. 26, 1949 
Beth L. Elliott, Executrix, and 
Beth L. Elliott, Surviving Wife 
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Petitioner Doeket No. Date 
Begs Kent) <..:._.seccessteeetteiset eee eee 22131 Feb. 3, 1949 
oseplign. Kent .2.sccccsecsesseee see 22132 Feb. 3, 1949 
Rolland G. Watt and Adele C. Waitt.......... 221338 Feb. 3, 1949 
Elsa Ehlers, formerly Elsa Natalie............ 22635 Jan. 26, 1949 
Willtam HO EN Oti 7-22. eee emer 22636 Jan. 26, 1949 
H. Edwin Nowell... 22. 22637 Feb. 3, 1949 
Blizabeth V. Nowell sxeseeesseeerer ee 22638 Feb. 3, 1949 


3. The deficiencies determined by the Commis- 
sloner are in federal income and victory taxes for 
the calendar year 1943 in the following amounts: 


Petitioner Docket No. Amount 
Alice MeCounts lean.) eee =... 21724 $4,246.73 
Estate of W. EB. Lamm, Deceased...................... 21725 9,345.83 
Winitred Carol Wanna ee 21726 2,472.21 
Aliee MeCourt Lamm, Exeeutrix 
Estate of Edith E. Lamm, Deceased.................. 22126 7,090.25 
Edith Lamm, Executrix 
6 Nis se LDC ee ere eee paai ltl 7,487.04 
tie) Hig Te pe coe sec a a eee 22128 7,012.02 
Elsa Ehlers, Administratrix 
Estate of Chas. C. Elliott, Deceased................. 22129 1,559.01 


Beth L. Elliott, Exeeutrix, and 
Beth L. Elliott, Surviving Wife 


Estate of Eugene D. Elliott, Deceased.............. 22130 1,164.99 
Bess Kien tW...:1........... eee. ee 22131 508.84 
‘TosephiS, Went ):.4 22 eee 22132 437.34 
Rolland G. Watt and Adele C. Watt......0........ 22063 8,478.60 
Elsa Ehlers, formerly Elsa Natalie.................. 22635 5,863.86 


Edith Lamm, Guardian 
Kstate of William E. Elliott, Incompetent......22636 7,292.33 


te Bicssin, Noell eee eee ee 22637 261.80 
Elizabeth, Nowell eee eereecees 226388 261.77 


4. Within the time limit specified in the respec- 
tive notices of deficiency mailed by the Commis- 
sioner to each petitioner, each petitioner filed in the 
above-entitled court a petition for redetermination 
of the deficiency assessed by respondent. Subsequent 
to the filing of each petition, petitioners in the 
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following numbered cases mailed to the Collector 
of Internal Revenue for his or her appropriate 
district a check in full payment of the deficiency 
determined by the Commissioner against him or her 
plus interest in the following amounts: 


Docket No. Deficiency Interest Total Date 
21724 $4,246.73 $1,281.00 $5,527.73 4/ 8/1949 
225 9,345.83 2,822.18 12,168.01 4/..../1949 
22126 4,093.25 Beco), on 9,662.77 5/28/1949 
22126 T0325 2,269.52 9,662.77 5/28/1949 
22 Aa 7,487.07 appl obs PA 9,785.39 5/28/1949 
22128 7,012.02 2,172.09 9,184.11 5/31/1949 
22129 1,559.01 491.90 2,090.91 5/28/1949 
22130 1,164.99 357.81 1,522.80 5/28/1949 
22131 508.54 156.11 664.65 6/ 1/1949 
22132 437.34 134.25 571,59 6/ 1/1949 
22133 8,478.60 . 2,605.48 11,084.08 6/ 3/1949 
22635 5,863.86 1,837.07 7,700.93 6/24/1949 


In each case the sum was paid subject to the 
decision of the above-entitled court in these pro- 
ceedings and under the statement that such payment 
is not an acknowledgment that petitioners are liable 
for any part of the payment or any part of the 
deficiency asserted. 

5. On May 6, 1930, and on September 5, 1930, 
respectively, Lamm Lumber Company, a corpora- 
tion, issued two promissory notes in the respective 
principal sums of $150,000 and $250,000, payable 
to the order of Consolidated Securities Company, 
hereinafter referred to as ‘‘Consolidated,’’ in con- 
sideration of loans from the latter in those two 
sums. Each of said notes was secured by a mort- 
gage on a certain railroad owned by Lamm Lumber 
Company, and as part of the same transactions, 
Lamm Lumber Company gave options to Consoli- 
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dated to purchase said railroad in ‘preference to 
any other purchaser on the same terms. On May 
26th and September 30, 1930, Consolidated executed 
respective declarations of trust that it held said 
notes, mortgages and options for the benefit of 
Southern Pacific Land Company, and at all times 
prior to July 1, 1941, said Southern Pacific Land 
Company was the beneficial owner of said notes, 
mortgages and options. 

From March 5, 1932, to September 5, 1934, vari- 
ous additional notes were issued by Lamm Lumber 
Company to Consolidated representing unpaid 
interest on said corporate indebtedness. On De- 
cember 24, 19386, Lamm Lumber Company and 
Consolidated entered into a supplementary agrec- 
ment reciting the indebtedness and mortgages, com- 
promising the unpaid interest as to its amount, 
funding the said interest and accruals to January 1, 
1938, by adding them to the principal, restating the 
new principal at January 1, 1938, as $497,845, and 
stating interest from January 1, 1938, to be 3 per 
eent. Lamm Lumber Company, the obligor, cove- 
nanted to pay monthly $5 for each car of logs 
shipped over the railroad with minimum payments 
of $15,000 a year until December 31, 1941, and 
$35,000 a year thereafter, said payments to be first 
applied on interest and then on principal. A copy 
of each of said notes hereinabove mentioned and 
of said agreement is attached hereto, collectively 
marked ‘‘Exhibit 1-A,’’ and deemed incorporated 
herein. 

On February 8, 1940, Consolidated endorsed to 
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Lhe Anglo California National Bank of San Fran- 
cisco all of said promissory notes, without recourse, 
and assigned to said bank its rights as mortgagee. 

At various times from February 10, 1938, to June 
11, 1941, Lamm Lumber Company made payments 
on the debt in accordance with said agreement of 
December 24, 1936, so that as of June 12, 1941, the 
sum owing by Lamm Lumber Company to Southern 
Pacific Land Company was $411,264.99. All of said 
notes were then on their face past due. 

6. For some time prior to July 1, 1941, Southern ~ 
Pacific Land Company had been desirous of liqui- 
dating its lumber interests in Northern California 
and Oregon and let it be known that it would be 
willing to sell its interest in the Lamm Lumber 
Company notes at a substantial discount. In order 
to avail themselves of the investment opportunity 
thus presented, certain individuals, including peti- 
tioners herein (petitioners’ decedents in the cases 
of the four estates) each on his or her own behalf, 
offered to purchase at the proffered discount un- 
divided fractional interests in said notes, making 
in total 100 per cent of the ownership of said notes. 
These offers were presented to Southern Pacific 
Company (parent company of Southern Pacific 
Land Company) on behalf of Southern Pacific Land 
Company as an offer to purchase the total owner- 
ship of said notes for a sum amounting to 50 per 
cent of the balance of the principal of the loan plus 
the interest currently due at the time of the com- 
pletion of the purchase. Such offer was subse- 
quently accepted by Southern Pacific Company on 


26 Alice McCourt Lamm vs. 


behalf of Southern Pacific Land Company, and on 
July 1, 1941, said individuals paid over to said 
Southern Pacific Land Company the various 
amounts agreed to be paid by them for the pur- 
chase of said undivided fractional interests and 
totaling the sum of $206,388.55, and the beneficial 
ownership of said notes and mortgages was trans- 
ferred from Southern Pacific Land Company to 
said individuals in proportion to their undivided 
fractional interests. 

7. Said individuals, as beneficial owners of said 
undivided fractional interests in said notes by virtue 
of the purchase related in paragraph 6 above, 
entered into a written agreement called *‘ Instruc- 
tions and Agreement,’’ dated July 15, 1941, with 
American Trust Company, hereinafter referred to 
as ‘‘Trust Company,’’ a copy of which form of 
agreement is hereto attached, marked ‘Exhibit 
2-B,’’ and deemed incorporated herein. In execut- 
ing said agreement each of said individuals signed 
an individual counterpart thereof, stating therein 
his or her percentage interest in said notes. Con- 
temporaneously with the delivery of said Instruc- 
tions and Agreement to Trust Company, said 
individuals delivered to Trust Company a list of 
the names, addresses, amounts invested, and per- 
centage interests of said individuals. A copy of said 
list is hereto attached, marked ‘‘ Exhibit 3-C,”’ and 
deemed incorporated herein. 

Pursuant to said Instructions and Agreement, 
said notes were endorsed, and said mortgages as- 
signed, to Trust Company to hold and keep in its 
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possession in accordance with the instructions con- 
tained in said Instructions and Agreement. 

8. In accordance with said Instructions and 
Agreement (Exhibit 2-B), Trust Company duly 
remitted collections of interest and principal paid 
to it by Lamm Lumber Company to those owners 
shown to be entitled thereto in accordance with the 
ownership interests set forth in said Exhibit 3-C. 
During this period, none of said individuals sold or 
exchanged his undivided fractional interest in said 
notes. In several instances, however, certain owners 
changed their addresses, informing Trust Company 
of said change, and Trust Company thereupon 
mailed its remittances to the new addresses. 

9. Trust Company’s charges for its services in 
collecting and remitting interest and principal pay- 
ments and in maintaining a record of ownership 
were shared by the participating owners of record 
and by Lamm Lumber Company in the following 
manner: As agreed in said Instructions and Agree- 
ment (Exhibit 2-B), Trust Company charged the 
sum of $500 as an acceptance fee, an annual fee 
of $100 plus 1/10 of 1 per cent of the unpaid bal- 
ance of the obligation at the beginning of each year, 
and $250 as a closing fee, plus reimbursement for 
out-of-pocket expenses. Of these charges Lamm 
Lumber Company agreed by letter dated August 
26, 1941, to Trust Company, a copy of which is 
hereto attached, marked ‘‘Exhibit 4D,” and 
deemed incorporated herein, to pay sums at the rate 
of $250 per annum which were credited against the 
foregoing total charges. 
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10. On December 7, 1948, said notes were retired 
by payment of the balance of the principal and 
interest due thereon. During the year 1943 peti- 
tioners realized gains on the retirement of said 
notes in amounts proportionate to their fractional 
ownership thereof. 

11. Said gains realized by petitioners were re- 
ported in their income and victory tax returns for 
the calendar year 1943 as long-term capital gains, 
of which 50 per cent were reported as income. In 
arriving at the deficiencies asserted in these pro- 
ceedings, respondent determined that these obliga- 
tions were not at the date of retirement in 
registered form within the meaning of section 
117(f£) of the Internal Revenue Code and that said 
gains were not taxable as long-term capital gains 
but were taxable as ordinary income. 


Dated: November 1, 1949. 
/s/ SIGVALD NIELSON, 
/s/ HARRY R. HORROW, 


/s/ ALBERT J. SHULTS, 
Counsel for Petitioners. 


/s/ CHARLES OLIPHANT, 
Counsel, Bureau 
Of Internal Revenue. 


Commissioner of Internal Revenue 29 


EXHIBIT 1-A 
$150,000.00 
Modoe Point, Oregon, May 6th, 1930. 


Tor value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay to Consoli- 
dated Securities Company, a California corpora- 
tion, or order, at the office of ‘The Anglo & London 
Paris National Bank of San Francisco, in the City 
and County of San Francisco, State of California, 
One Hundred and Fifty Thousand (150,000) Dol- 
lars, in Gold Coin of the United States of America, 
of the present standard value, with interest thereon 
in like Gold Coin at the rate of five and one-half 
(514) per centum per annum from date until paid. 
The interest herein provided for shall be paid semi- 
annually from date hereof, and said principal of 
this note shall be payable in installments of not 
less than Fifty Thousand (50,000) Dollars. The 
first of said installments is due and payable May 1, 
1934, and a like installment at the end of each and 
every one year period thereafter until the whole of 
said principal sum of One Hundred and Fifty 
Thousand (150,000) Dollars shall have been fully 
paid. If any of said payments of either principal 
or interest is not paid when due, the whole of said 
principal sum and interest shall become immediately 
due and collectible at the option of the holder of 
this note. And in ease suit or action is instituted 
to collect this note, or any portion thereof, or any 
interest thereon, the said Lamm Lumber Company 
promises to pay such additional sum as the court 
may adjudge reasonable as attorneys’ fees in said 
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suit or action. The entire unpaid principal, or any 
portion thereof, may, at the option of Lamm Lum- 
ber Company, be paid at any time before maturity. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 


President. 
Attest: 
[Seal] J. S. KENT, 
Secretary. 


May 26, 1930 
Interest in the amount of $452.00 on this note is 
waived due to delayed payment of principal by 
Consolidated Securities Company; May 6, 1930, to 
May 26, 1930, twenty days, at 516%. 


THE ANGLO & LONDON PARIS NATIONAL 
BANK OF SAN FRANCISCO, 
R. R. ZELLICK. 

Interest Payments. 
11/6/30—$36.73. 

5/6/31— 41.25. 

11/6/31— 41.25. 

February 23, 1940 


Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 
CONSOLIDATED 
SECURITIES COMPANY. 
By H. L. MACHEN, 
Vice President. 
[Seal] By I. M. OTTO, 
Assistant Secretary. 
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July 9, 1941. 
Without recourse, pay to the order of The Amer- 
ican ‘Trust Company. 


THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 


By FRED V. VOLLMER, 
Vice President, 


By R. A. HOLMBERG, 
Ass’t Sect’y. 
$250,000.00. 


Modoe Point, Oregon, September 5, 1930. 


For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay to Consoli- 
dated Securities Company, a California corpora- 
tion, or order, at the office of The Anglo & London 
Paris National Bank of San Francisco, in the City 
and County of San Francisco, State of California, 
Two Hundred and Fifty Thousand (250,000) Dol- 
lars, in Gold Coin of the United States of America, 
of the present standard value, with interest thereon 
in like Gold Coin at the rate of five and one-half 
(514) per centum per annum from date until paid. 
The interest herein provided for shall be paid semi- 
annually from date hereof, and said principal of 
this note shall be payable in installments of not less 
than Fifty Thousand (50,000) Dollars. The first 
of said installments is due and payable May 1, 1937, 
and a like installment at the end of each and every 
one year period thereafter until the whole of said 
principal sum of Two Hundred and Fifty Thousand 
(250,000) Dollars shall have been fully paid. If 
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any of said payments of either principal or interest 
is not paid when due, the whole of said principal 
sum and interest shall become immediately due 
and collectible at the option of the holder of this 
note. And in case suit or action is instituted to 
collect this note, or any portion thereof, or any 
interest thereon, the said Lamm Lumber Company 
promises to pay such additional sum as the court 
may adjudge reasonable as attorneys’ fees in said 
suit or action. The entire unpaid principal, or any 
portion thereof, may, at the option of Lamm Lum- 
ber Company, be paid at any time before maturity. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 


President. 
Attest: 
[Seal] J. S. KENT, 
Secretary. 


Interest Payments 

3/7/31—$6875. 

9/5/31— 6875. 
February 23, 1940 


Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco 


CONSOLIDATED SECURITIES 
COMPANY, 
By H. L. MACHEN, 
Vice President. 


By I. M. OTTO, 
Assistant Secretary. 
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July 9, 1941 
Without recourse, pay to the order of American 
Trust Company. 
THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO. 


By FRED V. VOLLMER, 
Vice President. 


By R. A. HOLMBERG, 
Assistant Secretary. 


Mareh 5th, 1932 
$6,875.00 

For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tional Bank of San Francisco, San Francisco, Cali- 
fornia, Six Thousand Hight Hundred and Seventy- 
five (6,875.00) Dollars, in lawful money of the 
United States of America, with interest in like 
money at the rate of 514 per cent per annum frem 
date until paid. 

In case suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reason- 
able attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest: 
J. 8S. KENT, 
Its Secretary. 
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February 23, 1940 


Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco 


CONSOLIDATED SECURITIES 
COMPANY, 


By H. L. MACHEN, 
Vice President. 


By I. M. OTTO, 
Assistant Secretary. 


July 9, 1941 
Without recourse, pay to the Order of American 
Trust Company. 


THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO. 


By FRED V. VOLLMER, 
Vice President. 


By R. A. HOLMBERG, 
Assistant Secretary. 


May 6th, 1932 

$4,125.00 

For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tional Bank of San Francisco, San Francisco, Cali- 
fornia, Four Thousand One Hundred and Twenty- 
five (4,125.00) Dollars, in lawful money of the 
United States of America, with interest in like 
money at the rate of 514 per cent per annum from 
date until paid. 
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In case suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reason- 
able attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest : 
J. S. KENT, 
Its Secretary. 


February 23, 1940 


Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco 


CONSOLIDATED SECURITIES 
COMPANY, 
By H. L. MACHEN, 
Vice President. 
By I. M. OTTO, 
Assistant Secretary. 


July 9, 1941 
Without recourse, pay to the order of American 
Trust Company. 


THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO. 


By FRED V. VOLLMER, 
Vice President. 


By R. A. HOLMBERG, 
Assistant Secretary. 


36 Alice McCourt Lamm vs. 


September 5th, 1932 
$6,875.00 


For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tional Bank of San Francisco, San Francisco, Cali- 
fornia, Six Thousand, Eight Hundred and Seventy- 
five (6,875.00) Dollars in lawful money of the 
United States of America, with interest in like 
money at the rate of 514 per cent per annum from 
date until paid. 

In case suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reason- 
able attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest : 
J. S. KENT, 
Its Secretary. 


February 23, 1940 
Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 
CONSOLIDATED SECURITIES 
COMPANY, 
By H. L. MACHEN, 
Vice President. 


By I. M. OTTO, 
Assistant Secretary. 
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July 9, 1941 
Without recourse, pay to the order of American 
Trust Company. 


THH ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO. 


By FRED V. VOLLMER, 
Vice President. 

By R. A. HOLMBERG, 
Assistant Secretary. 


November 6th, 1932 
$4,125.00 

For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tional Bank of San Francisco, San Francisco, Cali- 
fornia, Four Thousand One Hundred and Twenty- 
five (4,125.00) Dollars, in lawful money of the 
United States of America, with interest in like 
money at the rate of 514 per cent per annum from 
date until paid. 

In ease suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reason- 
able attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest: 
J. S. KENT, 
Its Secretary. 
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February 23, 1940 
Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 


CONSOLIDATED SECURITIES 
COMPANY, 


By H. L. MACHEN, 
Vice President. 


By I. M. OTTO, 
Assistant Secretary. 


July 9, 1941 
Without recourse, pay to the order of The 
American Trust Company. 


THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO. 


By FRED V. VOLLMER, 
Vice President. 


By R. A. HOLMBERG, 
Assistant Secretary. 


Mareh 5th, 1933 
$6,875.00 


For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tional Bank of San Francisco, San Francisco, Cali- 
fornia, Six Thousand, Eight Hundred and Seventy- 
five (6,875.00) Dollars in lawful money of the 
United States of America, with interest in like 
money at the rate of 514 per cent per annum from 
date until paid. 
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In ease suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reason- 
able attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 


By W. E. LAMM, 
President. 
Attest : 
J. S. KENT, 
Its Secretary. 


February 23, 1940. 
Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 


CONSOLIDATED 
SECURITIES COMPANY, 


By H. L. MACHEN, 
Vice President, 
By I. M OTTO, 
Assistant Secretary. 
July 9, 1941 


Without recourse, pay to the order of American 
Trust Company. 


THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 
By FRED V. VOLLMER, 
Vice President, 


By R. A. HOLMBERG, 
Ass’t Sect’y. 
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May 6th, 1933. 
$4,125.00 

For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tional Bank of San Francisco, San Francisco, Cali- 
fornia, Four Thousand One Hundred and Twenty 
Five (4,125.00) Dollars, in lawful money of the 
United States of America, with interest in like 
money at the rate of 514 per cent per annum from 
date until paid. 

In case suit or action is instituted to collect this 
note, or any portion therof, or interest thereon, said 
Lamm Lumber Company promises to pay such addi- 
tional sum as the court may adjudge reasonable 
attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest : 
J.S. KENT, 
Its Secretary. 


February 23, 1940 
Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 
CONSOLIDATED 
SECURITIES COMPANY, 


By H. L. MACHEN, 
Vice President, 


By I. M. OTTO, 
Assistant Secretary. 
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July 9, 1941. 
Without recourse, pay to the order of American 
Trust Company. 


THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 


By FRED V. VOLLMER, 
Vice President, 

By R. A. HOLMBERG, 
Ass’t Sect’y. 


September 5th, 1933. 
$6,875.00 

For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, to 
Consolidated Securities Company, a California cor- 
poration, or order, at The Anglo California National 
Bank of San Francisco, San Francisco, California, 
Six Thousand Eight Hundred and Seventy Five 
(6,875.00) Dollars, in lawful money of the United 
States of America, with interest in like money at 
the rate of 514 per cent per annum from date until 
paid. 

In case suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reasonable 
attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 


By W. H. LAMM, 
President. 
Attest: 
JOSEPH S. KENT, 
Its Secretary. 
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February 23, 1940 


Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 


CONSOLIDATED 
SECURITIES COMPANY, 


By H. L. MACHEN, 
Vice President, 


By Pei Ono 
Assistant Secretary. 


July 9, 1941. 
Without recourse, pay to the order of American 
Trust Company. 
THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 


By FRED V. VOLLMER, 
Vice President, 


By R. A. HOLMBERG, 
Ass’t Sect’y. 
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November 6th, 1933 
$4,125.00 


For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, to 
Consolidated Securities Company, a California cor- 
poration, or order, at The Anglo California National 
Bank of San Francisco, San Francisco, California, 
Four Thousand One Hundred and Twenty-five and 
No One-hundredths (4,125.00) Dollars, in lawful 
money of the United States of America, with inter- 
est in like money at the rate of 514 per cent per 
annum from date until paid. 

In case suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reasonable 
attorneys’ fees in said suit or action. 

LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest: 
J. 8S. KENT, 
Its Secretary. 
February 238, 1940 

Without recourse, pay to the order of The Anglo 

California National Bank of San Francisco. 
CONSOLIDATED 
SECURITIES COMPANY, 
By H. L. MACHEN, 
Vice President, 
By I. M. OTTO, 
Assistant Secretary. 
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July 9, 1941. 


Without recourse, pay to the order of American 

Trust Company. 
THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 
By FRED V. VOLLMER, 
Vice President, 
By R. A. HOLMBERG, 
Ass’t Sect’y. 
March 5th, 1934. 
$6,875.00 

For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, to 
Consolidated Securities Company, a California cor- 
poration, or order, at The Anglo California National 
Bank of San Francisco, San Francisco, California, 
Six Thousand Hight Hundred and Seventy-five 
(6,875.00) Dollars, in lawful money of the United 
States of America, with interest in like money at 
the rate of 514 per cent per annum from date until 
paid. 

In case suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reasonable 
attorney’s fees in said suit or action. 

LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest: 
JOSEPH S. KENT, 
Its Secretary. 
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February 23, 1940. 
Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 


CONSOLIDATED 
SECURITIES COMPANY, 


By H. L. MACHEN, 
Vice President, 


By I. M. OTTO, 
Assistant Secretary. 


July 9, 1941. 


Without recourse, pay to the order of American 
Trust Company. 


THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 


By FRED V. VOLLMER, 
Vice President, 


By R. A. HOLMBERG, 
Ass’t Sect’y. 
May 6, 1984. 

$4,125.00 

For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tion Bank of San Francisco, San Francisco, Cali- 
fornia, Four Thousand One Hundred and Twenty- 
five and No One-Hundredths (4,125.00) Dollars, in 
lawful money of the United States of America, 
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with interest in like money at the rate of 54% per 
cent per annum from date until paid. 

In ease suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reason- 
able attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest: 
[Seal] JOSEPH S. KENT, 
Its Secretary. 


February 23, 1940. 
Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 


CONSOLIDATED 
SECURITIES COMPANY, 


By H. L. MACHEN, 
Vice President. 


By I. M. OTTO, 
Assistant Secretary. 


July 9, 1941. 
Without recourse, pay to the order of American 
Trust Company. 
THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 


By FRED V. VOLLMER, 
Vice President. 


[Seal] By R. A. HOLMBERG, 
Ass’t Sect’y. 
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September 5th, 1934. 
$6,875.00 


For value received, Lamm Lumber Company, an 
Oregon corporation, promises to pay, on demand, 
to Consolidated Securities Company, a California 
corporation, or order, at The Anglo California Na- 
tional Bank of San Francisco, San Francisco, Cali- 
fornia, Six Thousand Eight Hundred and Seventy- 
five (6,875.00) Dollars, in lawful money of the 
United States of America, with interest in like 
money at the rate of 544 per cent per annum from 
date until paid. 

In case suit or action is instituted to collect this 
note, or any portion thereof, or interest thereon, 
said Lamm Lumber Company promises to pay such 
additional sum as the court may adjudge reason 
able attorneys’ fees in said suit or action. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest: 
JOSEPH S8S. KENT, 
Secretary. 


February 23, 1940. 
Without recourse, pay to the order of The Anglo 
California National Bank of San Francisco. 


CONSOLIDATED 
SECURITIES COMPANY, 
By H. L. MACHEN, 
Vice President. 
By I. M. OTTO, 
Assistant Secretary. 
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July 9, 1941. 


Without recourse, pay to the order of American 
Trust Company. 
THE ANGLO CALIFORNIA NATIONAL BANK 
OF SAN FRANCISCO, 


By FRED V. VOLLMER, 
Vice President. 


By R. A. HOLMBERG, 
Ass’t Sect’y. 


This Agreement, made this 24th day of December, 
1936, by and between Lamm Lumber Company, a 
corporation organized and existing under the laws 
of the State of Oregon, first party, hereinafter called 
‘“Mortgagor,’? and Consolidated Securities Com- 
pany, a corporation organized and existing under 
the laws of the State of California, second party, 
hereinafter called ‘‘Mortgagee,’’ 


Recitals: 


Mortgagor is indebted to Mortgagee, as evi- 
denced by various promissory notes executed 
by Mortgagor to Mortgagee, and secured by two 

(2) mortgages upon that certain railroad ex- 
tending from Chinchalo, Oregon, in an easterly 
direction 32.37 miles to the South line of Sec- 
tion 7, Township 32 South, Range 12 East, at 
a point 467’ East and the section corner com- 
mon to Sections 12, 13, 17 and 18, and situated 
partly in the County of Klamath and partly 
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in the County of Lake, State of Oregon, and 
known as the ‘‘Yamsey Mountain Railroad.’’ 
One of said mortgages is dated May 6th, 1930, 
and was recorded on June 16th, 1930, in Vol- 
ume 46 of Mortgages, Page 553 in the records of 
said County of Klamath; also recorded on May 
31st, 1930, at Page 615, Book 17, Records of 
Chattel Mortgages of said County of Lake. The 
other morgage is dated September 5th, 1930, 
and was recorded on September 12th, 1930, in 
Volume 47 of Mortgages, at Page 267, Records 
of said County of Klamath, and also recorded 
on September 22nd, 1930, at Page 85 in Bock 
23, Record of Mortgages of said County of 
Lake. 

The principal sum of said indebtedness is 
evidenced by two (2) promissory notes, one 
dated May 6th, 1930, for the sum of $150,000, 
and the other dated September 5th, 1930, for 
the sum of $250,000, and the unpaid interest 
which has accrued and will accrue on the prin- 
cipal sum of $400,000, as of December 31st, 
1936, amounts to the sum of $127,939.20. 

Agreement: 

Now, Therefore, in consideration of the mutual 
and dependent promises herein contained, and not- 
withstanding anything to the contrary contained in 
said notes and said mortgages, it is mutually agreed 
by and between the parties hereto as follows, to wit: 


1. Simple interest at the rate of five and one- 
half (514) per cent per annum shall be accrued 
from the sixth day of November, 1931, on the 
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$150,000 note and from the fifth day of September, 
1931, on the $250,000 note to and including the 
thirtieth day of June, 1933, on both notes, and the 
interest so accrued shall be added to the principal. 
Effective July ist, 1933, the rate of interest on the 
principal of said notes as so increased shall be and 
is hereby reduced from 546% per annum to three 
(3) per cent per annum, and simple interest shall 
accrue after June 30th, 1933, at the rate of three 
(3) per cent per annum until January Ist, 1938. The 
interest thus accrued shall be added to the principal, 
producing a new principal sum, as of January Ist, 
1938, of the sum of $497,845.00. The foregoing ad- 
justment of interest results in a decrease of interest 
accruals in the sum of $43,253.24, which shall be 
and is hereby cancelled and the Mortgagor is hereby 
released from all obligations to pay the same. Com- 
meneing January Ist, 1938, the new principal sum 
of said indebtedness shall bear interest at the rate 
of three (3) per cent per annum until fully paid. 


2. Mortgagor covenants and agrees to pay to 
Mortgagee commencing January Ist, 1938, the sum 
of Five (5) Dollars, lawful money of the United 
States, for each and every carload of logs trans- 
ported over the Yamsey Mountain Railroad, and 
the sum of Ten (10) Dollars, lawful money of the 
United States, for each carload of manufactured 
forest products transported over said Yamsey 
Mountain Railroad. Such payments shall be made 
monthly on the tenth day of each calendar month 
for all logs and manufactured products transported 
during the preceding calendar month. The sums 


Commissioner of Internal Revenue ol 


of money so paid shall be applied (first) to the 
payment of interest at the rate of three (3) per 
cent per annum on the adjusted principal of $497,- 
845.00, or the unpaid balance thereof as reduced 
by subsequent payments, and (second) the re- 
mainder of such payments shall be applied to re- 
duction of said adjusted principal. Mortgagor 
agrees to furnish or cause to be furnished to Mort- 
gagee, or its nominee, on or before the tenth day 
of each month, a true statement of the number of 
carloads of logs and manufactured forest products 
transported over said Yamsey Mountain Railroad, 
during the preceding calendar month, and further 
covenants and agrees that duly authorized rep- 
resentatives of Mortgagee shall have the right, at 
all reasonable times, to inspect and examine the 
books, records and accounts of Mortgagor, with 
respect to transportation of logs and manufactured 
forest products over said Yamsey Mountain Rail- 
road for the purpose of verifying each and every 
such statement. Mortgagor guarantees a minimum 
payment of $15,000 for each calendar year during 
the period commencing January Ist, 1938, to De- 
cember 31st, 1941, and a minimum payment of $35,- 
000 for each calendar year commencing January 
Ist, 1942. In the event that the sum of the monthly 
payments at the rates herein provided for, shall 
not equal the minimum payment requized to be 
made at the end of each calendar year, the Mort- 
gagor agrees to pay to the Mortgagee within thirty 
(30) days, after the expiration of each such eal- 
endar yearly period, an additional sum which to- 
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gether with the monthly payments theretofore paid 
for such yearly period to Mortgagee for logs and 
manufactured forest products transported over said 
Yamsey Mountain Railroad, shall equal the mini- 
mum payment guaranteed by the Mortgagor for 
such calendar year. Payments herein provided for 
shall continue until the entire principal indebted- 
ness, together with the interest accruing thereon, 
shall be paid in full. 


3. Until the principal amount, together with the 
interest accruing thereon, has been fully paid 
Mortgagor covenants and agrees that it will not 
sell said Yamsey Mountain Railroad, or any in- 
terest therein, or lease said railroad and that it will 
not permit common carrier operations over said 
railroad without the consent of the Mortgagee. 

4, All extensions and/or branches of said rail- 
road and appurtenances, whether located upon the 
lands deseribed in said mortgages or elsewhere, 
shall fall under and be subject to said mortgages, 
and all of the terms, covenants and conditions 
thereof and this agreement. Nothing herein shall 
be construed as a limitation of the after acquired 
properties clauses contained in said mortgages, nor 
of the description of the properties covered by said 
mortgages. 

5. Except as herein otherwise provided, all of © 
the terms, covenants, conditions and stipulations 
contained in the notes evidencing said indebtedness 
and in the said mortgages securing said indebted- 
ness, shall be and remain in full force and effect 
unmodified and unchanged by this agreement. 
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In Witness Whereof, the parties hereto have exe- 
cuted this agreement, in duplicate, the day and 
year first hereinabove written. 


LAMM LUMBER COMPANY, 
By W. E. LAMM, 
President. 
Attest: 
J.S. KENT, 
Secretary. 


CONSOLIDATED SECURI- 
TIES COMPANY, 


By H. L. MACHEN, 
Vice President. 
Attest: 
I. M. OTTO, 
Asst. Secretary. 


On this 24th day of December, 1936, appeared 
before me, a Notary Public for and in the State of 
Oregon, County of Klamath, W. E. Lamm, per- 
sonally known to me to be the President of the 
Lamm Lumber Company, and acknowledged that 
he executed the within instrument. 

[Seal] By E. L. PUTNAM, 

Notary Pubhe. 


My commission expires June 20, 1939. 
State of California, 
City and County of San Francisco—ss. 


On this 29th day of December, in the year One 
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Thousand Nine Hundred and Thirty-six before me, 
Mary J. Creech, a Notary Public in and for the 
City and County of San Francisco, State of Cali- 
fornia, residing therein, duly commissioned and 
sworn, personally appeared H. L. Machen and I. 
M. Otto known to me to be the Vice President and 
Assistant Secretary of the corporation described 
in and that executed the within instrument, and 
also known to me to be the persons who executed 
the within instrument on behalf of the corporation 
therein named, and acknowledged to me that such 
corporation executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal in the City and 
County of San Francisco, the day and year in this 
certificate first above written. 


[Seal] MARY J. CREECH, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission Expires May 25, 1937. 


State of California, 
City and County of San Francisco—ss. 

On the 28th day of December, in the year One 
Thousand Nine Hundred and Thirty-six, before 
me, Eleanor J. Smith, a Notary Public in and for 
the City and County of San Francisco, State of 
California, residing therein, duly commissioned and 
sworn, personally appeared J. S. Kent, known to 
me to be the Secretary of Lamm Lumber Company, 
the Corporation deseribed in and that executed the 
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within instrument, and also known to me to be the 
person who executed it on behalf of the Corpora- 
tion therein named, and acknowledged to me that 
such Corporation executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my Official Seal, in the City and 
County of San Francisco, State of California, the 
day and year in this Certificate first above written. 


[Seal] ELEANOR J. SMITH, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission Expires December 29, 1938. 


EXHIBIT 2-B 
Instructions and Agreement 


American Trust Company 
464 California Street 
San Francisco, California 


Gentlemen: 


Lamm Lumber Company, an Oregon corporation, 
has an obligation, the unpaid balance of which was 
Four Hundred Eleven Thousand Two Hundred 
Sixty-four and 99/100 Dollars ($411,264.99) on 
June 12, 1941, bearing interest at the rate of 3% 
per annum from that date, and which is evidenced 
by the following: 


1. Notes of Lamm Lumber Company payable 
to Consolidated Securities Company, endorsed 
without recourse by Consolidated Securities Com- 
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pany to the Anglo-California National Bank of 
San Francisco, and endorsed without recourse by 
the Anglo-California National Bank of San Fran- 
cisco to American Trust Company: 


Date of Note Face Amount Int. Rate Maturity 
5/6/1932 $ 4,125.00 514% Demand 


11/6/1932 4,125.00 314% Demand 
5/6/1933 4,125.00 14% Demand 
11/6/1933 4,125.00 314% Demand 
5/6/1934 4,125.00 14% Demand 
3/9/1932 6,875.00 14% Demand 
9/5/1982 6,875.00 514% Demand 
3/5/1933 6,875.00 14% Demand 
9/5/1933 6,875.00 14% Demand 
3/5/1934 6,875.00 14% Demand 
9/5/1934 6,875.00 516% Demand 

* 5/6/1930 150,000.00 14% $50,000 on 5/1/34 

$50,000 on 5/1/35 

$50,000 on 5/1/36 


£#°9/9/1930 250,000.00 14% $50,000 on each 
May 1st commencing 
May Ist, 1937 


Under terms of agreement (hereinafter referred to as 4), the 
interest rate on notes * and ** above is reduced to 3%, effective 
July Ist, 1938, after certain adjustments with respect to interest 
accrued prior thereto; also modifies principal payments with re- 
spect to said notes. 


2. Mortgage Indenture for One Hundred Fifty 
Thousand Dollars ($150,000.00) dated May 6, 1930, 
between Lamm Lumber Company, an Oregon cor- 
poration as ‘‘Mortgagor’’ and Consolidated Securi- 
ties Company, a California corporation as ‘‘ Mort- 
gagee,’’ recorded May 31, 1930, on Page 615 in 
Book 17, Records of Chattel Mortgages in Lake 
County, Oregon, and recorded June 16, 1930, in 
Volume 46 of Mortgages, Page 553 in Klamath 
County, Oregon. 
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3d. Mortgage Indenture for Two Hundred Fifty 
Thousand Dollars ($250,000.00), dated September 
d, 19380, between Lamm Lumber Company, an 
Oregon corporation, as ‘‘Mortgagor’’ and Consoli- 
dated Securities Company, a California corpora- 
tion, as “‘Mortgagee’’ recorded September 12, 1930, 
in Volume 47 of Mortgages, Page 267 in Klamath 
County, Oregon, and recorded September 22, 1930, 
on Page 85 in Book 23, Records of Mortgages in 
Lake County, Oregon. 

4, Agreement dated December 24, 1936, between 
Lamm Lumber Company, an Oregon corporation 
as ‘‘Mortgagor’’ and Consolidated Securities Com- 
pany, a California corporation as ‘‘Mortgagee,”’ 
recorded January 4, 1937, in Volume 58 of Mort- 
gages, Page 70, Klamath County, Oregon, and re- 
corded January 8, 1937, on Page 186 in Book 26, 
Records of Realty Mortgages, Lake County, 
Oregon. 

The undersigned, joint owners of said obligation 
in the fractional interests indicated below have 
caused the above described notes to be endorsed and 
delivered to you, and have caused The Anglo-Cali- 
fornia National Bank of San Francisco to execute 
and deliver to you an “‘Assignment of Mortgages”’ 
dated July 9, 1941, to be held by you as our Agent 
and subject to the provisions of this Agreement. 
The undersigned have caused an unrecorded agree- 
ment covering ‘Option Rights”’ dated May 6, 1930, 
between Lamm Lumber Company and Consolidated 
Securities Company to be assigned to you likewise 
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to be held by you as our Agent and subject to the 
provisions of this Agreement. 

You shall cause to be recorded in Lake and 
Klamath Counties, Oregon, the ‘‘Assignment of 
Mortgages’? dated July 9, 1941, hereinbefore re- 
ferred to. 

You shall hold without causing recordation 
thereof ‘‘Agreements Covering Option Rights’’ 
dated May 6, 1930, and the assignment thereof here- 
inbefore referred to. 

You are to receive for the account of the under- 
signed and as their Agent such payments on ac- 
count of interest and principal as may be made 
to you from time to time by Lamm Lumber Com- 
pany. Out of the first payments received by you 
on account of principal, you are to pay H. Edwin 
Nowell or his order the sum of $676.05. On or 
within a reasonable time after the 10th day of each 
September, December, March and June, you are 
to remit to each of the undersigned a check for his 
share of the interest payments and separate check 
for his share of the principal payments, less your 
charges. 

You shall have no duty to take any steps to 
enforce the collection of said obligation, nor to 
prevent it or any part of it or any of the notes, 
mortgages, agreements, or other documents evi- 
dencing or modifying it, from outlawing, nor to 
take any action of any other kind other than as 
herein specifically set forth, except upon the writ- 
ten instructions of the persons who, at the time, 
shall be the owners in the aggregate of 75% or 
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more of the entire interest in said obligation, and 
after the furnishing to you of such indemnity as 
you shall require, any and all action taken by you 
pursuant to such instructions shall be your com- 
plete acquittance relative thereto. 

You shall not be responsible or lable in any 
manner whatever for the sufficiency, genuineness, 
or validity of said obligation, or the Mortgages 
securing the same, or the agreements or assign- 
ments, or other documents or instruments, affecting 
them or it, or with the respect to their form or 
execution. You shall be fully protected in acting 
upon any notice, request, waiver, consent, receipt 
or other paper or document believed by you to be 
genuine and to be signed by the proper party or 
parties. You may advise with legal counsel in the 
event of any dispute or question as to the construc- 
tion of these instructions, or your duties there- 
under, and you shall incur no liability and shall 
be fully protected in acting in accordance with the 
opinion and instructions of such counsel. 

In the event of any disagreement between the 
undersigned or their successors in interest, or any 
other person or persons, resulting in adverse claims 
being made in connection with or for any papers, 
money, or property involved herein, or affected 
hereby, you shall be entitled at your option to re- 
fuse to comply with any such claim or demand so 
long as such disagreement shall continue, and in 
so doing you shall not be or become hable to any 
of the undersigned or any of them for your failure 
or refusal to comply with such conflicting or ad- 
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verse demands, and you shall be entitled to con- 
tinue so to refrain and refuse to act until: 


1. The rights of the adverse claimants have 
been finally adjudicated in the Court assuming 
and having jurisdiction of the parties, and the 
money, papers and property involved herein 
are affected hereby; and/or 


2. All differences shall have been adjusted 
by agreement and you shall have been notified 
thereof in writing, signed by all of the persons 
interested. 


3. In the event of such disagreement, you 
in your discretion, may file a suit in inter- 
pleader for the purpose of having the respec- 
tive rights of the claimants adjudicated, and 
deposit with the Court all documents and prop- 
erty held hereunder, and the undersigned agree 
to pay all costs and counsel fees incurred by 
you in such action, and said costs and fees may 
be included in the judgment in any other ac- 
tion. 


For your ordinary services hereunder, you shall 
receive, and shall be entitled to deduct from princi- 
pal payments, or if they are insufficient, then from 
interest payments, compensation as follows: 


$500 as an acceptance fee; 
Reimbursement for out-of-pocket expenses 


incurred by you; 
An annual fee of $100.00 plus 1/10 of 1% 
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of the unpaid balance of said obligation at the 
beginning of each year; 
$250.00 as a closing fee. 

Any fees paid you by Lamm Lumber Company 
shall be credited against the foregoing. 

For any extraordinary services rendered by you 
hereunder, you shall be entitled to reasonable 
additional compensation. Your charges for any 
services in connection with the individual interests 
of any of the undersigned or thei: successors in 
interest shall be charged against them individually. 

The undersigned agree jointly and severally to 
indemnify and hold you harmless for all taxes, ex- 
penses, costs, demands, claims and liabilities of 
every kind and character arising out of or in con- 
nection with these instructions and the property 
held hereunder. 3 

All rights and obligations of the undersigned 
hereunder shall inure to and be binding on their 
successors in interest which term shall include their 
heirs, assigns and personal representatives. 

You shall not be bound to take notice of any 
change in the ownerships of the interests of any 
of the undersigned unless and until there shall have 
been filed with you such documentary evidence as 
you shall consider necessary to establish such 
change. 

These instructions may be terminated at any 
time by the then holders of 100% of the interest 
in said obligation, but not otherwise. In such event, 
after the payment or provisions for your compensa- 
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tion and other charges, the property then held 
hereunder shall be returned to the undersigned, or 
their successors in interest, or their order. 

When there shall have been paid to you by or 
on behalf of Lamm Lumber Company in lawful 
money of the United States sums totaling $411,- 
264.99, plus simple interest on the decreasing bal- 
ances at the rate of 3% per annum, you are 
authorized to cancel all of the notes held by you 
hereunder, and to return them to Lamm Lumber 
Company and to execute and deliver to it any and 
all releases, satisfactions, and other instruments 
necessary or desirable to evidence the extinguish- 
ment of its said obligation. 

These instructions may be signed in any number 
of counterparts with the same effect as though they 
were one and the same document. They shall not 
become effective for any purpose unless and until 
they have been signed by the owners of 100% of 
the interest in said obligation. 

Dated as of July 15, 1941. . 


Percentage Interest ............ %. 
Address : 

We acknowledge receipt of the signed original 
hereof and of the documents referred to herein, and 
agree to carry out the foregoing instructions. 


Dated: .... , 1941. 


AMERICAN TRUST 
COMPANY. 
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American Trust Company 


Agency Accounts, Mrs. Edith Lamm, et al., for 
collection of interest at 3% and the Principal of 
an obligation of Lamm Lumber Company of Modoc 
Point, Oregon, as from July 1, 1941, in a principal 
sum of $411,264.99. 


Participation by Percentage of the 
Names and Addresses ee hag 150 Srincipal Reed enemas 

Riise avn Wali .............20..0-0--- $25,000 12.157611 
3218-3rd Ave., San Diego, Calif. 

(Micsedith Lamm .................-.-.. 25,000 12.157611 
3218-3rd Ave., San Diego, Calif. 

ie MBEISINCY? 2... --<-c0ccteseecescenc. 25,000 12.157611 
La Cumbre Road, Santa Barbara, Calif. 

Te 1), DLC) 4 ee 25,000 12.157611 
667 Carondelet St., Los Angeles, Calif. 

Nee, INC) 20,000 9.726089 
2095 KE. Orange Grove Ave., Pasadena, Calif. 

ANG 2) (DEV 16,500 8.024023 
Modoe Point, Oregon 

lho Co 2 15,000 7.294567 
Prineville, Oregon 

Alice McCourt Lamm.................. 12,000 5.835653 


Trustee for Winifred Carol Lamm 
Modoc Point, Oregon 


ches), Ch LUC 8,500 4.133588 
Rural Box 905, Rt. 1, Fontana, Calif. 

Alice McCourt Lamm ................ 8,000 3.890436 
Modoe Point, Oregon 

E. D. and Beth L. Elliott, J.T... 7,000 3.404131 
3218-3rd Ave., San Diego, Calif. 

JOSS00 Soo] 5,000 2.431522 
333 Montgomery St., San Francisco, Calif. 

eee Glyde INO Wl] .........c...--.----0-- 2,632.50 1.280197 


601 Crocker Building, San Francisco, Calif. 


Everitt A. and Lorraine 
i 160 5 rs 2,000 .972609 
Modoc Point, Oregon 


64 Alice McCourt Lamm vs. 


Participation by Percentage of the 
Each of a Total Total Interest and 
Names and Addresses — sum of $205,632.50 Principal Belonging to Each 


C. BE. and Manila 


McClung Matkin, J.T. ........ 2,000 .972609 
Modoe Point, Oregon 
S. E. and Ann J. Rife, J.T......... 2,000 .972609 
Modoc Point, Oregon 
W. A. & Edna S. Spangler, J.T. 2,000 972609 
Modoc Point, Oregon 
S. W. & Alta J. Egeline, J.T....... 2,000 972609 
2202 Oregon Avenue, Klamath Falls, Ore. 
ACG Hammond 2 222 ee. 1,000 486305 


5915 Ross Street, Oakland, Calif. 


GEG HN a meer $205,632.50 100.000000 


Correct Final List 
EXHIBIT 4-D 


Lamm Lumber Company 
Manufacturers 


Klamath Quality Ponderosa Pine 
Modoc Point, Oregon 


August 26, 1941 
American Trust Co., 
464 California St., 
San Francisco, Calif. 


Attention Mr. Brown, Trust Dept. 


Dear Mr. Brown: 


Relative to our R.R. mortgage which you hold 
in trust for the new owners we wish to suggest 
that we think details should correspond to practice 
heretofore established. 

We have been paying the Anglo bank $250.00 
per year service charge, payable in arrears for each 
six months. Our company should therefore pay the 
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same in the future and the participants in owner- 
ship should pay the balance. We have no objection 
to paying six months in advance if you prefer. 
Please bill us for these charges. 

The former holders of the mortgage figured exact 
interest on the basis of 365 days per year. We 
notice that your company is computing interest 
bank style on 360 days. We think you should 
change to the 365 day basis to conform with prior 
practice. 


May we hear from you on these details? 


Very truly yours, 
LAMM LUMBER COMPANY. 


By W. E. LAMM. 
WEL/hs 


ec H. E. Nowell. 
Filed T.C.U.S. November 15, 1949. 
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The Tax Court of the United States 


Docket Nos. 21724, 21725, 21726, 22126, 22127, 
99128, 22129, 22130, 22131, 22132, 22133, 22635, 
22636, 22637 and 22638 


ALICE McCOURT LAMM, et al., 
Petitioners, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Tuesday, November 15, 1949 
Met, pursuant to notice, at 9:30 o’clock a.m. 


Before: Hon. Marion J. Harron, 
Judge. 


Appearances: 


HARRY R. HORROW, ESQ., and 
FRANCIS N. MARSHALL, ESQ., 
Appearing on Behalf of Petitioners. 


T. M. MATHER, ESQ., 
(Hon. Charles Oliphant, Chief Counsel, 


Bureau of Internal Revenue) 
Appearing for the Respondent. 


PROCEEDINGS 


The Clerk: Dockets 21724, 21725, 21726, and 
22126, 27, 28, 29, 30, 31, 32, 33, 35, 36, 37 and 38, 
Alice McCourt Lamm, et al. 
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Will you state your appearances, please ? 

Mr. Horrow: Harry R. Horrow, and Francis 
M. Marshall, for the Petitioners. 

Mr. Mather: T. M. Mather, for the Respondent. 

The Court: Mx. Horrow, will you proceed, 
please ? 

Mr. Horrow: There is a single issue involved in 
each of these proceedings. I move that they be con- 
soliated for trial and opinion. 

The Court: Motion is granted. 

Mr. Horrow: I now file a joint motion for con- 
solidation. If your Honor please, the issue involves 
Section 17F of the Internal Revenue Code. The 
question presented is whether gains realized by 
each of the Petitioners in these cases are to be 
treated as capital gains as reported by the Peti- 
tioners in their returns for the year 1943 or whether 
they are to be treated as ordinary income as deter- 
mined by the Commissioner. That question involves 
the provisions of Section 17F, which provides that 
corporate indebtedness in registered form gives 
rise to a gain resulting from an exchange. The 
question here is whether certain indebtedness of the 
Lamm Lumber Company, which was retired in 
1943 and gave [3*] rise to gains for each of the 
petitioners in that year is corporate indebtedness 
in registered form within the meaning of that sec- 
tion. 

The parties have entered into a stipulation of 
facts which I wish to file at this time. 


* Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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The Court: The stipulation of facts is received 
and made part of the record. 

Mr. Horrow: I would like to review briefly the 
stipulation, your Honor. 

The Court: There are four exhibits attached to 
the stipulation, Exhibit 1-A to 4-B. That is all, 
is that correct? 

Mr. Horrow: ‘That is correct, your Honor. 

The Court: And those exhibits are received in 
evidence. 

Mr. Horrow: Yes. 


(The documents referred to were marked and 
received in evidence as Petitioner’s Exhibits 
Nos. 1-A to 4-B.) 


Mr. Horrow: The first four paragraphs of the 
stipulation cover formal matters with respect to 
the amounts of the deficiences in controversy. 

Paragraph 5 describes the origin of the indebted- 
ness in question here. The indebtedness consisted 
of promissory notes which were issued by the Lamm 
Lumber Company, a corporation. [4] Copies of 
each of the notes is attached to the stipulation and 
marked Exhibit 1-A. The amount of the indebted- 
ness owing as of July 1, 1941, at which time the 
Petitioners acquired interest in these notes, is stipu- 
lated and Paragraph 6 describes the method 
whereby the Petitioners acquired their interest in 
the notes. The notes were owned by the Southern 
Pacific Land Company and it offered to sell to the 
Petitioners these notes at 50 per cent of the balance 
of the principal of the loan. The purchase was 
made pursuant to said offer and Paragraph 7 de- 
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seribes the execution of a written agreement that 
was entered into with the American Trust Company 
whereby these notes were delivered to the American 
Trust Company to be held in conformance with that 
agreement. 

Contemporaneously with the delivery of this 
agreement there was delivered to the American 
Trust Company a list of the names, addresses, 
amounts invested, and percentage interest of each 
of the Petitioners herein, and the other individuals 
who are not parties to this proceeding who owned 
interest in the notes. A copy of that list is marked 
Exhibit 3 and attached to the stipulation. 

It is our contention that by virtue of this agree- 
ment, which is in evidence as Exhibit 2-B, and the 
list which is in evidence as Exhibit 3-C, together 
with the procedure followed in connection with 
these notes, that the notes became registered within 
the meaning of Section 17F and had that [5] status 
at the time of retirement in 19438. The subsequent 
paragraphs of the stipulation cover the procedure 
covered in making payments to the owners of inter- 
est in the notes and the stipulations covering that 
procedure will be amplified by our oral testimony 
on the part of an officer of the American Trust 
Company. There is no dispute as to the amount 
of the gains, your Honor. The sole question is 
whether the gains resulted from retirement of regis- 
tered notes. 

Mr. Mather: If your Honor please, that is the 
only question in the case. It is the position of the 
Respondent that the notes were not in registered 
form or obviously they weren’t notes that had cou- 
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pons attached and, accordingly, they don’t come 
within the provisions of 17F. 

The Court: Does your stipulation of facts give 
the facts relating to the circumstances under which 
the notes were originally issued? 

Mr. Horrow: Your Honor, they do not, because 
there is no contention here with respect to whether 
the notes were registered at the time they were 
originally issued. In fact, we concede that they 
were not registered at the time they were originally 
issued and we have simply stated in the stipulation 
the fact of issuance and the amount of the original 
indebtedness evidenced by the notes. 

The Court: The notes were issued by the Lamm 
Lumber Company, is that correct? [6] 

Mr. Horrow: Correct, your Honor. 

The Court: Where is that located? 

Mr. Horrow: Lamm Lumber Company is an 
Oregon corporation located at Modoc, Oregon. 

The Court: Originally there were two notes, one 
for $150,000 and one for $250,000. They were made 
payable to the order of Consolidated Securities 
Company and were secured by a mortgage on a 
railroad owned by the Lamm Lumber Company. 
Now, are we to understand that the Consolidated 
Securities Company held those two notes itself? 

Mr. Horrow: Now, we have stipulated that the 
Southern Pacific Land Company was at all times 
prior to July 1, 1941, beneficial owner of the notes, 
mortgages, and certain operations. 

The Court: Well, the notes, then, were held 
under a trust agreement? 
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Mr. Horrow: That is correct. 

The Court: Well, let me see. That transaction 
would probably have been something like this: The 
notes, the mortgage on the railroad was covered by 
a mortgage in trust indenture, probably, is that 
right? 

Mr. Horrow: ‘There was a deed of trust securing 
the notes which covered various properties of the 
Lamm Lumber Company, principally timber. The 
mortgage is not part of the record, mortgage and 
deed of trust. 

The Court: The terms for the payment of the 
notes [7] would be set forth in that trust indenture, 
wouldn’t they? 

Mr. Horrow: No, your Honor. The terms and 
conditions covering payments of the notes were in 
the notes as originally issued and these terms were 
later modified in 1986. A copy of the modifying 
agreement is a part of Exhibit 1-A. 

The Court: But I wanted to ascertain whether 
the original notes were ever sold to any other owners 
than the Southern Pacific Land Company ? 

Mr. Horrow: No, your Honor. The stipulation 
shows that the notes were originally issued with the 
Southern Pacific Land Company as the beneficial 
owner, although they were payable to Consolidated 
Securities Company. 

The Court: As the trustee? 

Mr. Horrow: The Consolidated Securities Com- 
pany was simply a nominee or agent of the Southern 
Pacific Land Company. 

The Court: So that the first time that interests 
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were sold in these notes was when the Petitioners 
in this proceeding and some others who are listed on 
one of the exhibits purchased undivided interest in 
the notes; is that correct? 

Mr. Horrow: ‘That is correct. There were 19 
individuals who acquired interest in the notes in 
1941, of whom 15 of those individuals are Petitioners 
in these proceedings. 

The Court: Now, the modification of the original 
agreement, you say, is introduced in evidence in 
this case as Exhibit 2-B, is that correct? [8] 

Mr. Horrow: No, your Honor. It 1s a part of 
Exhibit 1-A and appears on Pages 44 to 48 in- 
elusive of the Stipulation. 

The Court: J wonder if you would kindly de- 
seribe the terms of that agreement briefly so that 
when the testimony of your witnesses is given it will 
be better understood, perhaps. 

Mr. Horrow: The agreement changed the rate 
of interest which was to be effective, and for our 
purposes it is sufficient to point out that the rate 
was to be three per cent per annum from February 
1, 1938, until payment. The obligor under the notes 
was the Lamm Lumber Company and was obliged 
to pay $10 for each carload of lumber transported 
over its railroad, $5 for each carload of logs trans- 
ported over the railroad, and the agreement covered 
the manner of applying the sum so paid by the 
Lamm Lumber Company. The agreement further 
provided that all of the terms and conditions of the 
notes evidencing the indebtedness were to remain in 
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full force and effect except as modified by this 
agreement. 

The Court: The obligor had defaulted to some 
extent, is that correct? 

Mr. Horrow: That is correct, your Honor. 

The Court: What was the nature of the default? 

Mr. Horrow: Well, simply an inability to meet 
the payments provided for in the notes. 

The Court: Interest or also principal? [9] 

Mr. Horrow: There was a default both as to 
principal and interest. 

The Court: Well, then, what was the total in- 
debtedness that was covered by the agreement which 
appears on Page 44? 

Mr. Horrow: Paragraph 5 of the Stipulation 
shows that the principal of the indebtedness as of 
January 1, 1938, was $497,845. 

The Court: What page is that on? 

Mr. Horrow: Page 11 of the Stipulation. I 
might say that the agreement in 1936 which I re- 
ferred refunded the accrued and unpaid interest 
due January 1, 1938. 

The Court: As I understand what I am reading 
on Page 44 there was unpaid and accrued interest 
in the amount of $127,939.20, is that right? The 
original amount of the notes is $400,000? 

Mr. Horrow: That is correct. Those recitals 
appear 

The Court: Well, has the principal of the notes 
been reduced at all? 

Mr. Horrow: I don’t believe the principal has 
been reduced at all. 
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The Court: Now, in general, is this the kind of 
situation that existed: There were defaults on the 
notes and agreement was entered into with the 
holder of the notes to reduce the amount of the 
interest to be paid after January 1, [10] 1941. Is 
that the date? 

Mr. Horrow: Januay 1, 1938. 

The Court: January 1, 1938. Now, this ques- 
tion that might be of some importance. Did the 
parties agree that the principal amount of the in- 
debtedness should be increased to inelude an ac- 
crued interest up to the time of the supplemental 
agreement ? 

Mr. Horrow: ‘That was agreed, your Honor. 
The principal was restated as of January 1, 1938. 

The Court: All right. Now, when did the Peti- 
tioners in this proceeding acquire an interest in 
these notes? 

Mr. Horrow: On or about July 1, 1941. 

The Court: July 1, 1941. Do you eall it a re- 
funding agreement under which the interest was 
added to the principal? 

Mr. Horrow: Well, that could be one descrip- 
tion of the agreement. Actually, the agreement of 
1936 was designed to take care of defaults which 
had already occurred and restate the indebtedness 
and provide for the satisfaction of that indebted- 
ness, too. There were certain changes made in the 
manner of payment. 

The Court: We can refer to it, then, as the 1936 
agreement. 
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Now, between 1936 and 1941 did the Southern 
Pacific Land Company continue to be the beneficial 
owner of the notes? 

Mr. Horrow: Yes, your Honor. It is so stipu- 
lated. [11] 

The Court: The 1936 agreement was with the 
Consolidated Securities Company which was a 
nominee of the Southern Pacific Land Company, 
so for all practical purposes, no doubt the 1936 
agreement was with the Southern Pacific Land 
Company ? 

Mr. Horrow: That is correct. 

The Court: Then who offered the interest in 
the notes, the Consolidated Securities Company to 
these Petitioners and others? 

Mr. Horrow: ‘The stipulation on Page 12 shows 
that the offer was actually made by the Southern 
Pacific Land Company, the parent of Southern 
Pacific Land Company on behalf of Southern Pa- 
cifiie Land Company. 

The Court: I will try to come to the end of 
these questions as soon as possible, but I am not 
quite sure yet what the relationship of these tax- 
payers is to the debtor. Now, of course, the Lamm 
Lumber Company was the obligor under the notes. 
A holder of the notes sold interest in the notes at 
a discount, isn’t that true? 

Mr. Horrow: That is correct. 

The Court: To the Petitioners in this proceed- 
ing and others. Then the Southern Pacifie Com- 
panies, whatever they were, their names are not 
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too important at this moment, they were out of the 
picture, is that right? 

Mr. Horrow: After the offer was accepted and 
the Southern Pacific Land Company was paid the 
purchase price of these [12] notes, the Southern 
Pacific Land Company had no further interest in 
this matter. 

The Court: And they presumably took a loss, 
did they, on the transaction ? 

Mr. Horrow: I have no knowledge of how the 
Southern Pacific Land Company accounted for this 
transaction. 

The Court: JI don’t mean from a tax standpoint, 
but from a fact standpoint. 

Mr. Horrow: I have no 

The Court: Did they pay the face amount of 
the notes to Lamm Lumber Company originally? 

Mr. Horrow: I have no knowledge as to whether 
the loss was considered as having resulted in prior 
years or whether through a write-down of the in- 
debtedness or whether Southern Pacific Land Com- 
pany considered that the company sustained a loss 
at the time the notes were sold. 

The Court: But do you understand that there 
was a payment originally in the face amount of 
these notes to the Lamm Lumber Company by the 
vendee, whoever it was, Consolidated Company or 
Southern Pacific Land Company? Is that your 
understanding ? 

Mr. Horrow: Yes, the notes evidenced advances 
that were made in the face amount of the notes. 

The Court: Now, then, you have stipulated what 
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the group of second purchasers paid for interest 
in these notes, [13] and could you give me that 
just for purposes of my effort to arrive at a quick 
understanding of the facts? 

Mr. Horrow: Well, we have stipulated that the 
Petitioners, together with the other individuals who 
purchased interest in these notes, became aware of 
the willingness of the Southern Pacific Land Com- 
pany to sell these notes at a discount and in order 
to avail themselves of the investment opportunity 
thus presented they offered to purchase these notes 
at 50 per cent of the face amount of the indebted- 
ness. 

The Court: Was that done in one transaction? 
Was there a lump sum payment? 

Mr. Horrow: That was done in one transaction. 
The stipulation shows that the individuals pur- 
chased undivided fractional interest in these notes 
for the total sum of $206,388.55, which was one- 
half of the principal indebtedness of the notes as 
of July 1, 1941. 

The Court: Well, I believe I have one more 
question, Mr. Horrow. I don’t understand some- 
thing. The face amount of the notes was origi- 
nally $400,000. There were defaults and some ac- 
eruals of interest. Then there was an agreement, 
the 1936 agreement, under which the holders of 
the notes and the debtor on the notes agreed to a 
reduction in the debtor’s obligation upon all of 
the indebtedness and that then brought the indebt- 
edness down to a certain amount as of Jannary 1, 
1936. [14] 
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Mr. Horrow: There was no reduction in the 
indebtedness, your Honor. 

The Court: There was not? 

Mr. Horrow: Restatement of the indebtedness 
and a reduction of the interest payable. 

The Court: All right. The accruals of interest, 
or whatever else was in default, I presume, was 
added to the principal. 

Mr. Horrow: That is correct. 

The Court: This interest was to be paid at a 
reduced rate upon an increased amount of princi- 
pal. Would that be right? 

Mr. Horrow: That is correct. 

The Court: Then there was an indebtedness un- 
der an agreement which is called the 1936 agree- 
ment. Now, that agreement remained unchanged, 
isn’t that correct, for purposes of these taxpay- 
ers ? 

Mr. Horrow: Paragraph 11 of the Stipulation 
shows that the indebtedness was reduced from 1938 
to 1941 to $411,264.99. 

The Court: Paragraph 11? 

Mr. Horrow: Page 11. 

The Court: Page 11 of the Stipulation? 

Mr. Horrow: Of the Stipulation. 

The Court: It was reduced by payments or was 
reduced [15] by agreement. 

Mr. Horrow: Reduced by payments on the debt 
in accordance with the agreement. 

The Court: What is that figure again? 

Myr. Horrow: $411,264.99. That appears at the 
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bottom of Page 11 of the Stipulation. 

The Court: I haveit now. That is the indebted- 
ness of the Lamm Lumber Company which these 
Petitioners and a few others purchased for $206,- 
308, is that right? 

Mr. Horrow: The Lamm Lumber Company was 
not a party to this purchase. 

The Court: If, in asking you any questions at 
this time, I appear to get into an area that is part 
of the issue to be decided, please don’t be dis- 
turbed about that. I am just asking for informa- 
tion now. I am not asking you to agree to any- 
thing. 

What I am trying to get at is this: I will ask 
the question again—the Petitioners in this pro- 
ceeding purchased undivided interest in these notes 
at a discount from the Southern Pacific Company. 
The principal amount of these notes as modified 
by the 1936 agreement would represent the obliga- 
tions of the Lamm Lumber Company. 

Mr. Horrow: That is correct. 

The Court: The Lamm Lumber Company re- 
mains the obligor but the holder of the notes 
changes from the Southern [16] Pacific Company 
to these new people. 

My. Horrow: That is correct. 

The Court: If the Lamm Lumber Company 
should be able to meet the full amount of its in- 
debtedness, then this second group of note-holders 
would expect to receive more than they paid for 
their interest in these notes. That is what I am 
trying to get at. 
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Mr. Horrow: That is correct. 

The Court: That is enough to give me an under- 
standing of the facts so that I will understand any 
testimony that is given. 

Is there anything further that you would like to 
point out at this time? 

Mr. Horrow: No, you Honor. I think we have 
sufficient to 

The Court: Mr. Mather, is there anything fur- 
ther ? 

Mr. Mather: Nothing except the tax arises by 
the Lamm Lumber Company paying off these notes 
in the amount of the indebtedness of $411,264.99, 
which it cost these Petitioners half of that amount. 

The Court: Then that is the final fact I didn’t 
come to. The notes, then, were paid by the Lamm 
Lumber Company in what year, 1943? 

Mr. Horrow: The notes were retired by pay- 
ment in full in 19438. [17] 

The Court: ’48. Will your testimony show how 
the American Trust Company came into the pic- 
ture? What its function was and all of that, or is 
that covered by the Stipulation ? 

Mr. Horrow: That is covered in part bv the 
Stipulaiton, but the testimony will amplify that. 

The Court: How many witnesses will you have? 

Mr. Horrow: We have one witness. 

The Court: Then J expect I should ask a little 
information—ask for a little enlightenment now on 
the point of function of the American Trust Com- 
pany. That seems to be covered in Paragraph 7 of 
the Stipulation, is that right? 
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Mr. Horrow: This is covered in Paragraphs 7 
to 9 of the Stipulation. 

The Court: In just a brief statement, what was 
the American Trust Company to do? 

Mr. Horrow: The American Trust Company 
maintained a record of ownership of interest in 
these notes. It received the payments of principal 
and interest made by the Lamm Lumber Company 
and paid these amounts to the owners of interest 
in these notes. 

The Court: It was a collection agent, collec- 
tion and paying agent, is that right? 

Mr. Horrow: Your Honor, I might say that 
that involves in part the issue in this case. The 
exact nature of [18] the American Trust Company’s 
function, I think, is in controversy here. It is our 
position that the American Trust Company with- 
out regard to what other capacity it acted in, acted 
as a registrar and maintained a registrar of own- 
ership so that the indebtedness was in registered 
form at the time of retirement. 

The Court: Exhibit 2-B is instructions and 
agreement. Is it a letter addressed to the Ameri- 
ean Trust Company by somebody ? 

Mr. Horrow: It is an agreement entered into 
between the American Trust Company and each 
of the individuals who acquired an undivided in- 
terest in the notes. 

The Court: 2-B is—Exhibit 2-B is on Page 50. 

Mr. Horrow: Exhibit 2-B is the agreement I 
had referred to. 

The Court: Now, that exhibit is a copy, an un- 
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executed copy of either an agreement or letter of 
instruction. Whatever it is we will no doubt learn 
later, but it is in the form of a letter from the 
American Trust Company to somebody. The salu- 
tation is ‘‘Gentlemen.’’ Now, to whom—is that sup- 
posed to be addressed to someone who has an inter- 
est in these notes? I wonder if we are looking at 
the same thing? 

Mr. Horrow: Exhibit 2-B is in the form of a 
letter agreement. 

The Court: Is in the form of an—I didn’t hear 
you. [19] 

Mr. Horrow: Of a letter agreement. 

The Court: Of a letter agreement. 

Mr. Horrow: The agreement was executed, as 
we have shown in the Stipulation, by each of the 
owners of the notes separately in that each individ- 
ual signed a counterpart of the agreement, a form 
of which is a part of the Stipulation. The Ameri- 
can Trust Company executed each of the counter- 
parts. 

The Court: Now, in Exhibit 2-B there are 12 
notes listed. That is a matter of fact that I didn’t 
understand at first. According to the Stipulation, 
as I was able to understand, reading it over quickly, 
I thought there were just two notes in the face 
amount of $150,000 and $250,000 originally issued 
by the Lamm Lumber Company. Now, that isn’t 
true, 1s 1t? 

Mr. Horrow: The Exhibit 2-B shows the two 
notes of $150,000 and $250,000 were issued in 1930. 
The other notes cover these interest amounts that 
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were restated as a part of the principal under the 
agreement of 19386. 

The Court: I see. That is as the accrued and 
unpaid interest. Now, the interest rate on the books 
is 514 per cent, is that right? I thought that was 
reduced ? 

Mr. Horrow: Well, that was the amount shown 
originally but the 1936 agreement provided that 
the interest would accrue after January 1, 1938, at 
3 per cent. 

The Court: So that the detail in the letter [20] 
which is Exhibit 2-B relating to interest rates only 
sets forth the original amount of the interest which 
was specified in the notes and we understand that 
when these noteholders got them they were to be 
paid only 3 per cent interest; is that right? 

Mr. Horrow: That is covered by the agreement 
of 1936, Page 45 of the Stipulation. The various 
interest rates that are applicable during these peri- 
ods as specified in that agreement. 

The Court: Does the letter 2-B have a date 
to it? 

Mr. Horrow: We have stipulated the date of 
the agreement as July 15, 1941. 

The Court: That is at the end of the letter. JI 
would like to take a recess for just a minute, Mr. 
Horrow, and then you call your witness, if you will 
excuse me. 

(Short recess. ) 

The Court: Call your witness, please. 

Mr. Mather: If your Honor please, before the 
witness is called you asked the question of what 
the American Trust Company was the collection 
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agency for these notes? It is the position of the 
Respondent that the American Trust Company was 
the collecting agency for these notes appointed by 
these Petitioners pursaunt to Exhibit 2-B. 

Mr. Horrow: If your Honor please, I will call 
Mr. Francis Whitmer as witness for the Petition- 
ers. 

Whereupon, [21] 


FRANCIS EH. WHITMER 


called as a witness for and on behalf of the Peti- 
tioners, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Horrow: 


@. Will you give your name and address? 

A. Francis E. Whitmer. The address is 464 
California Street, San Francisco. 

Q. What is your occupation, Mr. Whitmer? 

A. Trust Officer of American Trust Company. 

@. You have been subpoenaed to appear as a 
witness in these proceedings? A. I have. 

Q. What are your duties as Trust Officer? 

A. Jam Assistant General Manager of the Trust 
Department for the American Trust Company and 
its trust branches. 

Q. What activities of the American Trust Com- 
pany are under your supervision ? 

A. The safekeeping and custody accounts. What 
we call private or living trusts are the primary re- 
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sponsibilities and, in a general way, internal opera- 
tions. 
Q. Do you also have supervision over registra- 


tion of corporate securities ? A. I do. [22] 
Q. Was that true during the year 1941, Mr. 
Whitmer ? A. It was not. 


Q. You were in the Trust Department of the 
American Trust Company at that time? 

A. I was. 

@. You are familiar with the activities which 
you now have supervision over? A. I was. 

Q. You were in the Trust Department through- 
out the period from 1941 up to the present time? 

A. No, that is not correct. I was in the Trust 
Department up until September 15 of 1942, was 
then transferred to the Personnel Department and 
remained in the Personnel Department until Sep- 
tember 15, 1945. I then returned to the Trust De- 
partment. 

Q. Are you familiar with the account of the 
American Trust Company designated in its records 
as ‘‘Ageney Account, Mrs. Edith Lamm, et al.’’? 

om =| am. 

Q. You were in the Trust Department at the 
time this account was established ? A. I was. 

Q. Do you have with you the records of the 
American Trust Company pertaining to this ac- 
count? A. I do. [23] 

Q. You have seen a copy of the Stipulation of 
Facts, Mr. Whitmer, which has been filed in this 
case? A. I have, yes, sir. 

Q. I direct your attention to Exhibit 3-C of that 
Stipulation, appearing on Page 55, and Page 56 of 
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the Stipulation. I direct your attention to the 
words, ‘‘Correct Final List,’’ appearing thereon. 
Are those words in your handwriting on the origi- 
nal list? A. They are, yes, sir. 

Q. You have with you the original list, copy of 
which I referred to? A. I do, yes. 

Q. I direct your attention to the deletion of the 
words ‘‘Natural Guardian’’ appearing on Page 55, 
Exhibit 3-C, of the Stipulation and the insertion of 
the word ‘‘T'rustee.’’ Is that in your handwriting, 
Mr. Whitmer? A. On the original, yes. 

Q. What was the reason for the deletion of the 
words ‘‘ Natural Guardian’’ and the substitution of 
the word ‘‘trustee’’ on the original list? 

A. When the American Trust Company received 
the executed counterpart of this letter of instruc- 
tions or agreement it had been executed by Alice 
McCourt Lamm, Natural Guardian for Winifred 
Carol Lamm. We wrote her a letter asking if, in 
fact, she was intended to sign that as the natural 
guardian [24] or whether she meant her just to 
be the owner of that interest in some other capacity. 

Q. Do you have with you a copy of that letter? 

A. Ido. I have a copy of the letter that went 
to her and also the original of her response. 

@. Will you produce the copy of that letter ad- 
dvessed by the American Trust Company to Alice 
McCourt Lamm? A. (Producing document. ) 

Mr. Horrow: Your Honor, I offer in evidence 
the letter just referred to as Petitioner’s exhibit 
next in order. 

My. Mather: No objection. 
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The Court: Received in evidence as Exhibit 5. 


(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 5.) 


PETITIONER’S EXHIBIT No. 5 


August 26, 1941 
Mrs. Alice McCourt Lamm 
Modoe Point, 
Oregon. 


Dear Mrs. Lamm: 


We have received from Mr. H. E. Nowell the 
agreement signed by you as ‘‘Natural Guardian for 
Winifred Carol Lamm,”’ relating to the participa- 
tion in the acquisition of the Lamm Lumber Com- 
pany’s obligation. If you were in fact acting as 
guardian for Winifred’s property it would be nec- 
essary, according to the advice of our attorneys, for 
you to institute legal proceedings to have yourself 
formerly appointed guardian before we could rec- 
ognize your signature to the agreement or pay you 
money. Upon discussing the matter with Mr. 
Nowell, however, he informs us that the money does 
not represent property belonging to Winifred but 
that on the contrary it represents funds contrib- 
uted by her parents and her grandmother and 
turned over to you for the express purpose of avoid- 
ing any conditions giving rise to a need for legal 
guardianship. At Mr. Nowell’s suggestion we have 
prepared the enclosed letter which sets forth the 
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facts as he has presented them to us. If agreeable, 
we shall appreciate your changing the letter in any 
necessary respects, after which kindly have it signed 
by Winifred’s father, grandmother, and yourself, 
and return it to us. 


Very truly yours, 


Tay) Bs. 
B. B. BROWN, 
Vice President and Trust 
Officer. 


Enelosure. 
Edith Lamm, et al. A-3726. 


Admitted November 15, 1949. 


——$—$—$—___ 


Q. (By Mr. Horrow): Did the bank receive a 
reply from Alice McCourt Lamm to that letter? 

A Wied. yes: 

Q. Do you have a copy of that reply? 

A. I do. 

Mr. Horrow: I offer in evidence, your Honor, 
a copy of a letter addressed by Alice McCourt 
Lamm to the American Trust Company dated Au- 
oust 28, 1941. 

Mi. Mather: No objection. 

The Court: Received in evidence as [25] Ex- 
hibit 6. 

(The document referred to was received 
in evidence and marked as Petitioners’ Exhibit 
No. 6.) 
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PETITIONERS’ EXHIBIT No. 6 


August 28, 1941 
American Trust Company 
464 California Street 
San Francisco, California 


Gentlemen : 

This refers to the ‘‘Instructions and Agreement”’ 
addressed to you, dated as of July 15, 1941, relat- 
ing to an obligation of the Lamm Lumber Company 
and signed by me as ‘‘Natural Guardian for Wini- 
fred Carol Lamm.’’ The $12,000 to pay for the 
5.839653 percentage participation covered by the 
said agreement, represents $4,000 placed in my 
hands by Winifred Carol Lamm’s father, $4,000 
placed in my hands by her grandmother, and $4,000 
of my own funds set aside for her benefit. It was 
the understanding that this money would be held 
by me as Trustee for Winifred’s benefit, to be used 
to purchase the participation in the Lamm Lumber 
Company’s obligation, and generally to be dealt 
with by me as Trustee with all the powers of an 
absolute owner. You are requested to change your 
records to show this interest as belonging to ‘‘ Alice 
McCourt Lamm, Trustee for Winifred Carol 
Lamm.’’ 

Very truly yours, 
/s/ ALICE MeCOURT LAMM. 
We join in the foregoing statement and request. 
/s/ W. KE. LAMM, 
/s/ MRS. EDITH LAMM. 


Admitted November 15, 1949. 
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Q. (By Mr. Horrow): Referring to the account 
designated ‘‘Agency Account,’’ Mrs. Lamm, et al., 
was that account opened at your direction, Mr. 
Whitmer ? A. It was. 

Q. What procedure was followed in opening 
the account with the American Trust Company ? 

A. The notes referred to were delivered to us 
and the various parties in interest each executed 
a counterpart of the letter of instructions and agree- 
ment. When those were all informed and we had 
received this list of the owners, referred to as cor- 
rect final list, or Exhibit 3-C, the notes were placed 
in the file and it became my responsibility to give 
a notice to each of the persons working in the Trust 
Department who would have supervision over some 
activity in the management of the account. 

Q. What form did that notice take? 

A. What we call an internal memorandum which 
is really an office memorandum, or letter of imstruc- 


tions. 
Q. Do you have a copy of that memorandum, 
Mr. Whitmer? A. I do. 


Mr. Horrow: Your Honor, I offer in evidence 
as Petitioners’ Exhibit next in order the memoran- 
dum referred to [26] by the witness dated August 
27, 1941. 

Mr. Mather: No objection. 

The Court: It is received in evidence as Ex- 
hibit 7. 

(The document referred to was marked and 
received in evidence as Petitioners’ Exhibit 
No. 7.) 
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PETITIONERS’ EXHIBIT No. 7 
Memorandum 


August 27, 1941 
To: Mr. R. O. Boyer 


Mr. Gus G. Conlan 
Mr. W. G. King 
Mr. Dave Stearns 
Trust Auditor 
Trust Files 


From: Mr. Francis E. Whitmer 
Assistant Trust Officer 
Re: A-3726 Mrs. Edith Lamm, et al. 


The above is a new Agency Account under Letter 
of Instructions signed in counterpart by 19 owners, 
the Letter being dated July 15, 1941. 

Mr. King is handed herewith list of owners show- 
ing the proportionate interest of each in the total. 
They are to share in the income and net principal 
payments in the proportion therein shown. Income 
and principal are to be kept separate for account- 
ing purposes and each of the owners provided with 
a statement quarterly, beginning December 10, 1941, 
showing receipts and disbursements of interest and 
principal. 

Mr. Conlan will please have recorded in Lake 
County and Klamath County, Oregon, the Assign- 
ment of Mortgages dated July 9, 1941, now held 
by us. 
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Mr. King will please pay to Mr. H. Edwin Nowell 
from income on hand $676.05. The Instructions 
and Agreement signed by owners indicate that this 
payment should be made from principal, but this 
is incorrect as the amount represents a reimburse- 
ment to Mr. Nowell for accrued interest paid out by 
him in the acquisition of the notes of Lamm Lum- 
ber Company representing the corpus of this ac- 
count. Inasmuch as we have received payments 
from Lamm Lumber Company, this payment to Mr. 
Nowell can be made at the present time and will 
show on our first statement to the owners and thus 
clear itself. 

Quarterly, beginning September 10, 1941, we are 
to send each of the owners separate checks for their 
shares of the principal and their shares of interest. 
Our charges are to be deducted from principal. The 
schedule of fees to be paid to us is as follows: 


(a) Acceptance fee—$500.00. 


(b) Annual Fee—$100.00 plus 1/10 of 1% 
of the unpaid balance of principal at the be- 
einning of each year. 

The papers are dated July 15, 1941, and the 
principal indebtedness at the beginning of this 
account is $411,264.99, therefore the first year’s 
fee will be the $100.00, plus $411.26, or a total 
of $511.26. 


(c) Closing fee—$250.00. 


Any fees paid by Lamm Lumber Company on 
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account of the above are to be credited before mak- 
ing our charges against the principal. 


Yours very truly, 
VSN. 


FRANCIS E. WHITMER, 
Assistant Trust Officer. 


Admitted November 15, 1949. 


Q. (By Mr. Horrow): Directing your atten- 
tion to the second paragraph of Petitioners’ Ex- 
hibit 7, Mr. King is handed herewith list of own- 
ers showing the proportionate interest of each in 
the total. To what does that have reference, Mr. 
Whitmer ? 

A. That would be a copy of the list of owners 
which I had marked ‘‘Correct Final List,’’ show- 
ing the percentage interest that each had in the 
indebtedness, so that Mr. King, who was in charge 
of the Bookkeeping Department, would have that 
to work from as payments came in to us. 

Q. Did Mr. King have a copy of the original 
list, a copy of which is Exhibit 3-C, or did Mr. King 
have the original? 

A. Mr. King was handed with my memorandum 
a copy of this list. 

(). Where was the original kept, Mr. Whitmer? 

A. In what we would call the documentary sec- 
tion of our file. We undertook to segregate the 
correspondence and letters of instructions from the 


94. Alice McCourt Lamm vs. 


(Testimony of Francis E. Whitmer.) 
owners. We also sometimes referred to the file as 
the legal file. [27] 

Q. Did the notes remain in the possession of the 
American Trust Company until they were paid in 
full in 1943? A. So far as I know. 

Q. Your records show what was done with those 
notes when they were paid in full in that year? 

A. Yes. 

Q. Would you state what was done? 

A. They were returned to the debtor. 

Q. Were they marked ‘‘cancelled’’? 

A. Yes. 

Q. Will you describe the procedure followed in 
receiving payments from the Lamm Lumber Com- 
pany and making disbursements of such amounts? 

A. Well, each time a payment came in from 
the Lamm Lumber Company in the amount of in- 
terest up to the—I believe they were all calculated 
to the first of the month—interest would have been 
calculated and the amount of that interest posted on 
our—what we call an income cash ledger sheet. The 
balance would have been treated as principal and 
posted on the principal cash ledger sheet and then 
we keep a subsidiary ledger of all notes and con- 
tracts that are due to us whether they are secured 
or not and the Bookkeeping Department would have 
made a similar entry to that ledger showing the 
amount of interest and principal and calculating the 
new balance. That would be the receipt of the 
money and our [28] disposition of it and then the 
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amount of interest and principal would be appor- 
tioned among each of the owners in accordance to 
the percentage shown on this letter, a copy of which 
Mr. King had. He maintained a work sheet so that 
on each disbursement the income was disbursed 
separately and principal was disbursed separately 
to these individuals shown on this list in accordance 
with that percentage. 

@. You were referring to the percentage shown 
on the list which was submitted to Mr. King under 
the memorandum, Petitioners’ Exhibit 7? 

A. That is right. I don’t know whether you are 
interested in the internal operations beyond what 
the bookkeeper does, but I can deseribe it to you. 

Q. Would you describe the practice followed by 
the bookkeeper in making payments? 

A. We have a bookkeeper whose duty it is to 
work only on what is called this custodian or safe- 
keeping or agency desk. It is a girl whose duties 
are completely handling all receipts of income and 
principal and all disbursements of income and prin- 
cipal. When this account was first set up it would 
have been her duty to make up a card for each one of 
these participants. The card is just a little working 
card showing the name of the account, when the pay- 
ments are anticipated, because they are kept in 
chronological file, and the name of the person and 
the percentage in this case of their [29] interest in 
both the income and principal. Those cards are kept 
together. This was the January, April, July, Octo- 
ber transaction. They would have been filed together. 
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First in January and then when the January trans- 
action was completed they would have been moved 
to the section of the file for April anticipation so 
that as the girl goes through her work she is able 
to tell whether there are any items anticipated that 
have not in fact been received, and then when the 
payment would come in from the Lamm Lumber 
Company she would withdraw these cards bearing 
upon this account from her file and calculate these 
percentages and then hand the calculation to Mr. 
King for checking, and then if the list were re- 
turned to her as being correct she would actually 
type up the checks ready for signatures of the two 
persons who have to sign under our internal oper- 
ating roles, have to sign each of the checks. They 
would be then returned to Mr. King and he would 
second-check them to be sure that the amounts of 
the interest and principal were actually typed up 
in accordance with that hst and then after having 
signed them officially on behalf of the Bank he 
would have returned them to the typist and she 
would have typed an envelope ready for the check 
to be mailed out. Now, in order that each one of 
these people could have a complete statement of the 
transaction, we prepared a statement to accompany 
the check which showed the total amount of interest 
and principal that came in from the Lamm Lumber 
Company [30] and the amount of the division 
among the participants and a statement at the end 
of that list as to balance of principal that was due 
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from the Lamm Lumber Company upon this 
indebtedness. 

Q. This list to which you have referred against 
which these disbursements were checked is the list, 
a copy of which is Exhibit 3-C? 

A. That is right. 

Q. Under the practice followed by the bank in 
connection with this account, would payment be 
made to any persons not shown on such list? 

A. No, because that represented 100 per cent of 
the ownership, or our record of 100 per cent of the 
ownership. 

@. What was done with the card records? 

A. Those are maintained until anywhere from 
a year to a year and a haif. The account is closed 
and final statements have been rendered to the 
owners, and then because they are strictly internal 
operating records of no particular permanency or 
significance they are destroyed. 

@. The card records with respect to this account 
have been destroyed, is that correct? 

A. That is the little individual card records, 
yes. We have, of course, for the permanent record 
a copy of the statement that was rendered to each 
of the owners and that becomes a part of the per- 
manent record which is presently [31] available. 

Q. Does the American Trust Company act as a 
registrar in connection with corporate securities ? 

A. It does, yes. 

Q. Are you familiar with the practices followed 
by the bank in connection with such registration ? 
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‘AX, slam. 

Q. How is such registration disclosed on the 
records of the American Trust Company ? 

A. We keep a card record showing the name of 
the debtor, corporation, and the name and address 
of the registered owner. 

Q. Is that card record purported to show the 
registered owner of securities for which the Ameri- 
can Trust Company is registrar? 

A. It does, yes. 

Q. Are those card records similar to the card 
records that were kept in connection with the 
agency account, Edith Lamm, et al.? A. No. 

Q. In what respects do the card records differ? 

A. The card record for the registration of se- 
curities is divided in such a way that there is on the 
same card a record of bonds that are cancelled, 
registration in the name of the first owners and, 
perhaps, re-registered in the name of a purchaser. 
They are set up a little differently because the [32] 
purpose of the card is to be a history card showing 
the owner’s name and the number of bonds owned, 
cancelled, and registration or picked up in registra- 
tion card. 

Q. Are the card records the same in that they 
show the owners of the imdebtedness? 

Je ES 

Q. Are they the same in showing the amount 
of the principal of the indebtedness which is 
owned ? A. Yes. 

Mr. Horrow: That is all, your Honor. 
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Cross-Examination 
By Mr. Mather: 


Q. Myr. Whitmer, in setting up this agency ac- 
count, you referred to Exhibit 3-C. That was done 
pursuant to your letter of instructions, Exhibit 2-B, 
was it not, attached to the Stipulation? 

A. This list that is Exhibit 3-C was not pre- 
pared in our office. That was turned in to us as the 
list of the owners. 

Q. Pursuant to the instructions contained in 
Exhibit 2-B. 

A. I don’t want to misconstrue your question, is 
all, My. Mather. The list was furnished us as the. 
list of the people from whom ultimately we would 
receive signed counterparts of the instructions and 
agreement. 

Q. Exhibit 2-B is a signed counterpart that you 
received [33] from each of the individual owners, 
is it not? 

A. This is a copy of the document which the 
owners signed, counterparts, yes. 

Q. You have Exhibit 2-B signed by each of the 
individuals appearing on Exhibit 3-C? 

A. That is correct. 

@. You carried out the instructions contained 
in Exhibit 2-B, did you not? A. Yes. 

Q. The method of carrying it out is the method 
that you employed in the bank in carrying out those 
instructions ? A. Yes. 
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Q. Now, is that method any different than used 
by you in collecting past due promissory notes left 
with you for collection by other holders? 

A. Well, to this extent, that we have the list of 
the various owners to work from where in the 
ordinary safekeeping account it belongs to one or 
two persons and any payments that come in to us 
are just distributed to the owners of the account. 

Q. But you did have past due promissory notes 
that were owned by more than two persons, didn’t 
you, at that time? 

A. I would have to assume that we did. I do not 
know for a fact. 

Q. Your procedure in making your disburse- 
ments was not [34] dissimilar in this instance than 
in any other instance, was it? 

A. Not dissimilar, no. 

Q. In other words, you followed the instructions 
that were given to you by the person who left the 
notes with you for collection? 

A. That is right. 

Q. In maintaining a register that you testified 
about with respect to register, that all pertained to 
stocks that were registered stocks ? 

A. May I correct you? The registered bonds, 
you mean? 

Q. Well, you didn’t have other than bonds that 
were registered that you maintained a register for? 

A. Well, the stock registrations is a completely 
different type of activity in the Trust Department. 
That deals with the corporate issue where the Cor- 
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poration Commissioner authorizes so many shares 
to be issued and we in Registered Securities see 
that the total number of shares outstanding are not 
in excess of the permit, but we are not interested 
in that type of case with who the owner is. We 
don’t keep a reeord of the owner. 

Q. The register you maintained was with respect 
to the bonds? Nee hat is miglag, 

@. Those are registered bonds? 

A. That is correct. [35] 

When we are the registrar of an issue of regis- 
tered bonds, then we keep this record I have 
indicated. | 

@. These promissory notes that you had for col- 
lection in the agency account, Mrs. Edith Lamm, 
et al., were not registered notes, were they? 

Mr. Horrow: I object to that, your Honor, on 
the ground that it calls for a conclusion of the 
witness. That is the very issue in this case, your 
Honor. 

The Court: The question, as I understand it, 
goes to the practice of the Trust Department and— 
are you able to answer that question? 

The Witness: The question Mr. Mather asked? 

The Court: Don’t answer the question yet, but 
are you able to answer the question? 

The Witness: J would lke to hear the question 
again. 

The Court: Read the question, please. 


(Question read.) 
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The Court: Are you able to answer it? 

The Witness: I doubt it. 

The Court: You don’t think you can answer it. 

Mr. Horrow: Your Honor, I think that calls 
for a conclusion of law, nothing to do with this. 

The Court: There is a conclusion involved in 
the question, that is true, and the conclusions to be 
made by the Court, but if the witness were able to 
answer the question I [86] would overrule the ob- 
jection in order to find out what the witness’ under- 
standing is, that is all. I do overrule the objection 
and the witness may state whether he is able to 
answer the question or not. 

A. Well, I might make a comment on the thing 
without, perhaps, answering the question directly. 

Q. (By Mr. Mather): I will withdraw the 
question. 

Do you know whether these promissory notes 
were in registered form? 

Myr. Horrow: I object to that, your Honor, as 
ealling for the conclusion of the witness. 

The Court: Objection overruled. 

Mr. Horrow: Exception, please. 

A. Our bonds when they are first issued are 
either bearer bonds or they are issued to a particu- 
lar person whose name is indicated on the bond. If 
it is not a bearer bond, then it is registered to a 
person who is the owner. In the case of the Lamm 
notes, they were all payable to a specific person or 
corporation or nominee, and I think the counsel 
called it. Consequently, there isn’t the possibility 
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of drawing the simile between the two. They were 
not coupon instruments but they were registered, 
every one of them was registered to a particular 
payee. 

Q. That would be true of any promissory notes, 
would it [37] not, wherein 
Mr. Horrow: I object. 

Q. (By Mr. Mather): 
notes 


wherein these 


The Court: The objection is overruled, Myr. 
Horrow. 

Q. (By Mr. Mather): wherein these notes 
differ from any other promissory note? 


A. When a corporation borrows money upon a 
bond issue its promissory notes are in the form of 
a bond and they are payable to bearer generally. 

@. Well, now, you have got the notes set out 
here in Exhibit 1-A, and we will take it first. Now, 
would you point out wherein that note differs from 
the usual promissory note. 

Mr. Horrow: If your Honor please, I object to 
that as argumentative, calling for a conclusion, 
nothing in the record to show what the usual form 
of promissory notes is. 

The Court: Well, the witness is well acquainted 
with notes and various forms of notes. The objec- 
tion is overruled. 

Mr. Horrow: Exception, please. 

A. If your point, Mr. Mather, goes to the ques- 
tion of the ordinary promissory note payable to an 
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individual, I would say that it is probably in the 
same form or generally the same form as is used. 
Tt is quite different from a bearer [38] bond form 
of promissory note which has much more in the 
way of recitals. 

Q@. (By Mr. Mather): This is a promissory 
note, isn’t it? A. Yes. 

The Court: What is the witness referring to at 
this point? 

Mr. Mather: Exhibit 1-A, $150,000 note, dated 
May 6, 1930. 

The Court: What page is that on? 

Mr. Mather: Page 16 of the Stipulation of 
Facts. 

The Court: Now, what is your answer, Mr. 
Whitmer? You say that this note is similar to most 
promissory notes? 

The Witness: I would say it is similar to most 
promissory notes that were issued about that time 
and calls for payment in gold, for example, which 
is not a form customarily used now, but it generally 
follows the form of a promissory note that is cur- 
rently used. 

@. (By Mr. Mather): You have examined the 
other notes and are familiar with the other notes 
that were involved in this account and that is true 
of all of them, isn’t it? A. Yes. 

Mr. Mather: That is all. 

My. Horrow: Just a few more questions, your 
Honor. [389] 
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Redirect Examination 


By Mr. Horrow: 


@. Mr. Whitmer, in your direct testimony you 
referred to registration of corporate securities and 
the practice followed by the American Trust Com- 
pany. That had reference to corporate bonds and 
debentures that are registered, is that not correct? 

A. Yes. 

Q. Does the American Trust Company have a 
department which handles the collection of notes, 
promissory notes? 

A. We have two divisions. The corporate divi- 
sion is a separate activity in the Trust Division, 
and we have specalized personnel assigned to that. 
If the obligation is an obligation of a corporation 
which represents outstanding interests in the hands 
of the public, that is handled by the Corporate Di- 
vision. The other division is the Accounting De- 
partment, which handles living trusts, testamentary 
trusts, probates, things of that sort. 

Q. I am talking about debts turned over to the 
American Trust Company by its customers for col- 
lections. What department handles such activities ? 

A. We refer to it as the ‘“‘Cage.’’ It is a group 
of people who receive the obligations, set up the 
necessary records, and then must account for all 
principal transactions and then we have a separate 
accounting department that actually handles [40] 
the cash. 

Q. Is that in the Trust Department? 
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A. ‘Those are all part of the Trust Department, 
yes. 

Q. In such cases does the Bank maintain a reec- 
ord, a card record, of ownership such as you have 
referred to in connection with the Lamm Account? 

ae Yes. 

Q. Does it also have a list of ownerships such 
as we have referred to in connection with the Lamm 
Account ? 

A. Ordinarily it would not be necessary, because 
the names of the owners would be the depositors 
with us, but their names would appear on the rec- 
ord as the account owner. In this case we had many 
owners and so it was necessary to keep a list of 
them. 

@. Now, referring to the transfer of registered 
corporate bonds or debentures, such transfer ef- 
fected by a change in the card records would appear 
on the books of the register—registrar? 

A. Yes. 

The Court: Now, that question is whether—read 
the question, please. 


(Question read.) 


Mr. Horrow: I will repeat that, your Honor. 

@. (By Mr. Horrow): In the change of owner- 
ship in connection with registered [41] and cor- 
porate bonds or debentures effected by a change in 
the name of the record owners appearing on the 
eard records, to which you have reference? 

A. Yes. 
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The Court: Then I will have to interrupt you 
there, Mr. Horrow, to ask another question. The 
question was stated twice and you will notice that 
Mr. Horrow asked you whether the change was 
effected by you. He used the words ‘‘effected by 
a change on the card.’’ Do you know the meaning 
of “‘effected by’’? It means to bring about. Now, 
it is the Court’s understanding that when regis- 
tered bonds are issued that the instrument has the 
name of the payee owner written in the bond, isn’t 
that correct? 

The Witness: Not necessarily. 

The Court: Not necessarily. Is that sometimes 
correct ? 

The Witness: Ordinarily the face of the bond 
would indicate that the bond was payable to bearer, 
or if it is registered, to the registered holder, and 
on the back of the bond 

The Court: Just the words ‘‘registered holder’’ 
are used on the face of the bond? 

The Witness: On the face of the bond. 

The Court: One other point, the bond has a 
number, doesn’t it? [42] 

The Witness: Yes. 

The Court: On the back of the bond. 

The Witness: There is what, for lack of better 
words, might be called a box printed on the back 
of the bond, a place for a date. 

The Court: Yes. 

The Witness: And a place for the name of the 
registered owner and a place for a signature of an 
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authorized officer of the registrar with some lan- 
guage on top of the box which says, ‘‘No writing 
shall be made in this box except by the registrar,”’ 
and then that constitutes the registration of it. 

The Court: Well, then, if I understand you 
correctly, this would be the situation: the Trust 
Company is appointed by the Zellerbach Paper Com- 
pany as registrar of its 414 per cent bonds. That is 
done by a separate instrument. Mary Smith be- 
comes the owner of registered bond for $5000, Bond 
No. X582. The bond is issued by an issuing agent 
of some kind. That is to clear through the registrar 
department some way. A card is made up with 

Mr. Horrow: If your Honor please—— 

The Court: May I just continue this, please? 

A card is made up for Bond No. X582 in the 
name of Mary Smith and her name is inserted and 
probably the date that she became registered owner 
of the bond. Now, Mary Smith [48] decides to sell 
her bond to her brother Tom Smith. That Bond 
X582 has to be turned over to the registrar, doesn’t 
it, and doesn’t the registrar have to write on the 
back of that bond, ‘‘Tom Smuth,’’ and the date that 
he became an owner, and then change it and add the 
name of Tom Smith and the date of his ownership 
onto the card that the registrar holds for Bond 
No. X582. 

The Witness: The answer calls for some ex- 
planation, your Honor, if I may give it. 

The Court: I guess you can answer that ‘‘Yes”’ 
or ‘‘No.’’ JI expect you may have to retrace that 
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and tell me whether the example is right or wrong, 
but what I want to find out is how the bond itself 
evidences the change of ownership. 

Mr. Horrow: If your Honor please, I have a 
specimen of a form of registered bond in connection 
with 

The Court: Is it just a form, Mr. Horrow? 

Mr. Horrow: It is identical. 

The Court: Is it just a specimen ? 

Mr. Horrow: It is identical in all respects, ex- 
cept that the bond is not actually issued. 

The Court: May we just have that received 
later, then? I would like to just ascertain this for 
myself. Now, Mr. Whitmer, would you explain to 
the Court exactly what happens as far as the bond 
is concerned. We can understand what your card 
record is, but what happens to the instrument it- 
self? [44] A bearer bond can be transferred with- 
out any notation on the instrument itself. It is 
payable to the bearer, so if Mary wants to sell her 
bond to her brother Tom she just hands the bond 


over to him and he ean receive payment of that bond 
simply by presenting it, isn’t that true? 

The Witness: No, not quite, your Honor. If the 
bond were registered in the name of Mary Smith 
and she wished to 

The Court: I was talking about a bearer bond. 
It is true with respect to a bearer bond 2 

The Witness: Jt passes by delivery only. 

The Court: Now, with respect to a registered 
bond, let me just ask you this question: If Mary 
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Smith wants to sell her registered bond to Tom 
Smith, doesn’t her registered bond have noted on 
the back of it the name of Tom Smith? 

The Witness: It would not have to in order to 
constitute a sale from her to her brother. 

The Court: I didn’t ask you whether it had to 
constitute a sale. I asked you whether it had to in 
order to take care of the requirements of a regis- 
tered bond. 

The Witness: No. The answer to your question, 
then, would be ‘‘No.”’ 

The Court: You don’t note anything on the back 
of the registered bond. I thought you just said that 
you did. 

The Witness: Well, I may be misunderstanding 
your [45] Honor. If she wants to transfer the own- 
ership of the bond to her brother, she would either 
probably sign what is called a bond assignment, a 
separate assignment of the instrument, and attach 
that to the bond. Then it becomes a bearer bond 
unless the bond assignment form has been executed 
to him personally. 

The Court: Yes. 

The Witness: If it is executed to him personally 
then he has an alternative either to present that 
bond for registration in his own name or he in turn 
could sell it to someone else if it is in blank, because 
once the bond assignment is executed in blank with 
signatures properly witnessed and guaranteed, the 
bond becomes a bearer instrument. 

The Court: That wasn’t my question. My ques- 
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tion assumed that Mary Smith was the registered 
owner of the bond and Tom Smith wants to become 
a registered owner of the bond too. He buys it from 
her and he wants his bond to be registered also, and 
he does have it registered. How does the bond look 
then after he has done all that he should do to have 
it registered ? 

The Witness: The second line, if this were an 
original issue showing Mary Smith as the owner, 
the second line of the registration box would then 
have a new date in it and a new registered name put 
in and a new signature of an authorized officer of 
the registrar. 

The Court: And in order to effect that there 
would [46] be an instrument of assignment executed 
by Mary Smith to Tom Smith. 

The Witness: That is correct. 

The Court: If she executed an assignment in 
blank, that would make her bond a bearer bond ? 

The Witness: That is correct. 

The Court: But if she executes the assignment 
by saying that the bond—she assigns the bond to 
Tom Smith, then he may, if he wishes to, have it 
registered and you will accept that assignment and 
register it in his name, is that right? 

The Witness: If the assignment is in correct 
form, yes. 

The Court: If it is in correct form, but you do 
have a separate form that is made up for the owner 
of a registered bond to execute, isn’t that right? 

The Witness: That is right. 
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The Court: Then you keep that in your records 
in connection—in your records of that issue of 
registered bonds, don’t you? 

The Witness: The bond assignment form? 

The Court: Yes. 

The Witness: Yes, we do. 

The Court: That is part of the duty of the regis- 
trar of bonds, isn’t that correct? [47] 

The Witness: That is correct. 

The Court: Would you like to offer that blank 
form now? 

Mr. Horrow: I would like to have some testi- 
mony from the witness in connection with it, your 
Honor. 

The Court: One other thing. After the bond has 
been assigned and presented to you for registration, 
at the same time you make the changes on the cards 
which you keep? 

The Witness: Yes, we make a record before the 
bond is actually signed by the authorized officer 
and accompanying form must go along with the in- 
formation, his signature also will be a posting 
medium within the bank showing the old owner’s 
name and bond number and new owner’s name and 
bond number. 

The Court: You say, before the bond is signed 
by the issuing officer? 

The Witness: By the officer making the regis- 
tration. 

‘fhe Court: By the officer making the registra- 
tion? : 
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The Witness: Yes. That is to assure ourselves 
there is a posting medium it goes through so our 
records on these cards will then show a cancellation 
of the old registration and the entry of the new 
registration. 

The Court: Then I come to this question: Were 
you entirely correct when you answered Mr. Hor- 
row’s question when you say that the change in the 
registration was effected by a notation on your 
cards? Isn’t that only a partial answer to [48] that 
question ? 

The Witness: Yes. I didn’t give full significance 
to the word ‘‘effected.’’ It is all of this procedure 
has to be done. The acceptance of a bond, transfer 
form, and the entry on the back of the bond, the 
signature of the officer and the accompanying in- 
ternal forms also duly signed transmitted to the 
bookkeeping department and ultimately posted upon 
the card record. That would all be part of the 
transaction which would effect the registration. 

The Court: Well, I wanted to clear up that point 
in the witness’ answer, Mr. Horrow, because the 
Court knows enough about the transactions to know 
that answer wasn’t correct. That is all. 

My. Horrow: I will show your Honor how the 
answer is entirely proper in the sense of registra- 
tion. 

The Court: I beg your pardon? 

Mimlorrow: «Lowould likesto=— 

The Court: Wait a minute now. What did you 
say ? 
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Mr. Horrow: I asked the witness with respect 
to registration and I will try to develop testimony 
from this witness which will indicate that his re- 
sponse with respect to the manner of changing 
registration on the books of the bank was correct. 

The Court: Mr. Horrow, I think we may as well 
be rather candid about this matter. The Court 
understands why [49] you think that this is very 
important, but, perhaps, it isn’t quite as important 
as you think it is to the decision of the question in 
this case, for this reason: If I may just digress 
here, you can ask this question later. These notes 
of the Lamm Lumber Company were originally 
made payable to the Consolidated Securities Com- 
pany. Then the Consolidated Securities Company 
endorsed those notes without recourse to the Anglo- 
California National Bank of San Francisco. That 
is a fact which hasn’t been developed from the 
exhibit that is attached to this stipulation, Exhibit 
1-A, shows that. 

Mr. Horrow: The Stipulation refers to it. 

The Court: That endorsement was made on May 
26, 1930. Then on July 9, 1941, the Anglo-California 
Bank, which held those notes for some reason or 
other, without recourse to the American Trust 
Company. Now, there they stood. The facts show 
that interests in these notes were sold to various 
people. Now, the notes, these interests, were un- 
divided interests and no new notes were issued to 
each individual. The evidence of the interest of the 
individuals in the notes is the agreement which the 
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American Trust Company sent out to the pur- 
chasers of undivided interests which is Exhibit 
what ? 

Mr. Horrow: Exhibit 3-C is the list of owner- 
ship which was not a part of the agreement but—— 

The Court: Exhibit 2-B is the means by which 
the purchasers of undivided interests became owners 
of undivided [50] interests, isn’t that true, or am I 
incorrect ? 

Mr. Horrow: Your Honor, the Stipulation shows 
that the individuals acquired ownership by purchase 
from the Southern Pacific Land Company. Southern 
Pacific Land Company was not a party to the agree- 
ment entitled ‘‘Instructions and Agreement,’’ Ex- 
hibit 2-B. 

The Court: Well, that is right, but—well, I 
guess perhaps I can’t go into that at this time. I 
would suppose that there was something in evidence 
to be evidence of the ownership of an undivided in- 
terest in these notes. Now, was there or wasn’t 
there? 

Mr. Horrow: There was, your Honor, and it is 
our position the evidence of ownership was the list 
which is in evidence and was maintained by the 
American Trust Company as the evidence of owner- 
ship. 

The Court: Then the point that I was getting 
to is that if any one of these owners of an undivided 
interest wanted to transfer her interest it would 
be vour position that the transfer of that interest 
would have to be reported to the American Trust 
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Company and the transferee’s name added to list 
3-C, isn’t that your position ? 

Mr. Horrow: The agreement so provides, your 
Honor. 

The Court: The agreement, which is Exhibit 
2-B. 

Mr. Horrow: Yes. 

The Court: It is your position, then, that the 
change [51] on this list in itself would be tanta- 
mount to all that is done in changing the evidence 
of transfer of interest in a registered bond, isn’t 
that your position ? 

Mr. Horrow: That is our position, your Honor. 
I would like to develop that line of inquiry. 

Q. (By Mr. Horrow): Mr. Whitmer, I show 
you a document here entitled ‘‘California~-Oregon 
Power Company, First Mortgage Bond, Series Due 
April 1, 1978, 344 Per Cent.’’ Will you tell me 
what that is? 

A. Itis a specimen form of a bond in California- 
Oregon Power Company with coupons attached. 

Q. Was that bond registered as to principal 
with the American Trust Company? 

A. No, this is only a specimen. 

Q. Was that bond—I withdraw that question. 

Was that bond issue registered with the Amer- 
ican Trust Company as to principal? 

A. I will have to say that I do not know. 

Q. Referring to the document itself, and direct- 
ing your attention to the language at the office of 
the American Trust Company and references to the 
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American Trust Company, would that indicate to 
you that the American Trust Company acted as 
Registrar in respect to the issue of bonds, of which 
that is a specimen? [52] 

A. At least that it was contemplated. The only 
reason I am demurring is that I do not know that 
this transaction ever was fulfilled and the bond 
actually issued. 

Q. Is that form similar to the form used in con- 
nection with registered corporate bonds and de- 
bentures ? mw Yes. 

Mr. Horrow: Your Honor, I offer in evidence 
Petitioner’s Exhibit next in order, the document re- 
ferred to by the witness. 

Mr. Mather: No objection. 

The Court: May I see it, please? 

You haven’t asked the witness to refer to it. 

Mr. Horrow: I intend to do that, your Honor. 

The Court: You are going to ask him to refer 
to it. 

Received in evidence as Exhibit 8. 


(The document referred to was marked and 
received in evidence as Exhibit No. 8.) 


Q. (By Mr. Horrow): Mr. Whitmer, reading 
from Petitioner’s Exhibit No. 8, as provided in the 
indenture, this bound may from time to time be 
registered as to principal in the holder’s name at 
the office of the Trustee at San Francisco, Califor- 
nia, or at the option of the holder at the agency of 
the company at Chicago, Illinois, or at the agency of 
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the company in the Borough of Manhattan City and 
State of New York on the books and records [53] 
of the company to be kept for that purpose at said 
offices and agencies and shall pass by delivery un- 
less so registered as to principal. Such registry 
being noted hereon as provided in the indenture. 

The line with registration on the books of the 
company has reference to what practice, Mr. Whit- 
mer? 

A. The practice that the registrar has of noting 
the name of the owner on the reverse side of the 
bond, signing that by an authorized officer, making 
up the appropriate records to show that and ulti- 
mately posting it upon a card which indicates the 
names and addresses of the outstanding holders 
of registered securities. 

Q. Reading again from the specimen, Petition- 
ers’ Exhibit 8: 


‘* After such registration no further transfer 
of this bond shall be valid unless made on said 
books by the registered owner in person or 
by an attorney duly authorized and similarly 
noted hereon, but this bond may be discharged 
from registry by being in like manner trans- 
ferred to bearer.’’ 


To what has ‘‘registration on said books’’—to 
what does that refer? 

A. Well, the only registration books that we 
ultimately keep are the cards. Those are the lists 
from time to time—or those are the cards from 
which the lists of registered [54] owners are made 


Commissioner of Internal Revenue Ig 


(Testimony of Francis 2. Whitmer.) 

and those cards are kept by us on behalf of the 
various corporations we represent of the various 
issues. 

Q@. And the language ‘‘Notation of registry on 
the bond’’ has reference to what? I show you Peti- 
tioners’ Exhibit 8. 

A. It would be an entry placed on the form of 
the bond showing the date of registration, the name 
of the registered owner, and the signature of some 
officer of the Trust Department who was author- 
ized to sign on behalf of his department. 

Q. Does the language which I have read cover 
the transfer at the usual form of provisions dealing 
with the transfer of registered bonds? 

A. So far as I recall, yes. 

The Court: May I have that, Mr. Horrow? You 
mean by your last question, is the wording on the 
bond the usual wording that is inserted in the terms ? 

Mr. Horrow: Of a registered bond. 

The Court: Of a registered bond, or inserted in 
a bond which may become a registered bond. 

Mr. Horrow: That is correct, your Honor. 

The Court: I was just reading while you were 
conferring with counsel. 

Mr. Horrow: I was afraid the delay was by 
reading of Petitioners’ Exhibit No. 8. 

Q. (By Mr. Horrow): Mr. Whitmer, I would 
like to direct your attention to [55] Page 53 of the 
Stipulation of facts, the paragraph in Exhibit 2-B, 
reading as follows: 
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‘¢You shall not be bound to take notice of any 
change in the ownership of the interests of any 
of the undersigned unless and until there shall 
have been filed with you such documentary 
evidence as you shall consider necessary to 
establish such change.’”’ 


Under the practice followed by the bank in con- 
nection with this account, what documentary evi- 
dence would be required? 

A. JI would assume that an assignment in general 
form transferring the ownership or reciting that it 
transferred the ownership of the person executing 
the assignment to the named assignee properly 
witnessed or, perhaps, even acknowledged because 
some of these parties were out of the state would 
have been acceptable. We were not asked to recog- 
nize that because there were not any changes, but I 
assume that would have been adequate. 

Q. Is that sort of an assignment that you would 
require in connection with the change of registration 
of a corporate bond or debenture of which you were 
the registrar? 

A. Not form of assignment. That is customary 
in connection with registered bonds as a printed 
form which not only undertakes to transfer, but also 
authorizes someone to make the change on the books 
of the corporation. I have no such printed form 
with me, but it is similar in many respects to [56] 
the ordinary stock assignment form, except that it 
relates to the bond instead of to the stock certificate. 

@. Then the difference would be simply that the 
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assignment you would require in connection with 
the change of interest in the ownership of these 
notes would be the fact that the assignment would 
not be a printed form? 

A. Substantially that. 

Mr. Horrow: That is all, your Honor. 

The Court: Myr. Horrow, Exhibit 2-B on Page 
51, Agreement dated May 6, 1930, covering option 
rights is mentioned. That is not made part of the 
record in this ease, is it, and I was going to ask you 
whether it was material or not. 

Mr. Horrow: It is not material, your Honor. 
There is a very voluminous agreement covering the 
option rights and also the mortgages deseribing the 
real property that secured these notes. Counsel 
could not see how they were relevant in these pro- 
ceedings, and because they were so voluminous we 
did not want to encumber the record. 

The Court: Then, to dispose of the question on 
this point I would have to ask one other question. 

The agreement of May 6, 1930, is not an agree- 
ment which relates to the taking over of the notes 
by the people who are listed in Exhibit 3-C, is that 
correct ? 

Mr. Horrow: That is correct. [57] 

The Court: Now, was there anv agreement of 
any kind in and of itself under which the people 
listed on 3-C took over the notes? 

Mr. Horrow: There was no written agreement 
of any kind. It was simply done by payment of a 
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sum of money for assignments of interest in these 
notes together with the mortgages. 

The Court: It does seem to me that this ques- 
tion may be made a little difficult by the lack of some 
documentary evidence on the transaction. It seems 
a little unusual to me for interest in notes to be ac- 
quired with so little formality. I am wondering 
if Mr. Whitmer in his own records doesn’t have 
something that hasn’t been brought out. The notes 
themselves were assigned to the American Trust 
Company and I suppose that the attorneys who 
handled that transaction drew up this list which is 
Exhibit 3-C, and that might have been done after 
some closing of the matter when the people listed 
on Exhibit 3-C made a payment for their interest, 
but they didn’t—then they were asked to execute 
Exhibit 2-B and, as I understand it, that is all that 
was done, and, if I were Edith Lamm, and somebody 
said to me, ‘‘ Prove to me that you have a 12.157611 
interest in these notes for which you paid $25,000,”’ 
IT would say, ‘‘Well, here is my cancelled check. I 
signed Exhibit 2-B and the attorneys—some repre- 
sentatives of the bank hsted my bank on 3-C and 
that is the evidence.’’ Now, would that be [58] true? 

Mr. Horrow: That is generally the evidence 
that any person of ownership in connection with the 
registration where the person doesn’t have posses- 
sion of the particular instrument, that is registered. 
In this case the notes were in the possession of the 
American Trust Company and the only evidence 
of ownership which any of these individuals had was 
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the record of ownership maintained by the American 
Trust Company. 

The Court: Who prepared Exhibit 3-C? 

Mr. Horrow: I have no knowledge as to that, 
your Honor. 

The Court: Do you know who prepared Exhibit 
3-C, Mr. Whitmer? 

The Witness: I have no direct knowledge on it. 
It was delivered to us. It was not prepared in our 
office. 

The Court: Just one other question: If EKdith 
Lamm sold W. E. Elhott her interest in the notes, 
what would happen as far as you were concerned 
under your duties? 

The Witness: I will have to make the assump- 
tion of what we do because there were no changes of 
ownership, but 

The Court: There were no changes. That is an 
important fact. But I would ask you to describe 
what you would have done if there had been any 
changes in ownership and explain, give your reasons 
to show fully why you would have to do what you 
say you would do, because there are always prac- 
tical [59] if not legal reasons for doing things in a 
certain way. 

The Witness: The first evidence of it, I assume, 
would be some attempt at a transmittal to us of the 
assignment form showing that Edith Lamm had 
transferred her interest as evidenced by this list 
and by the document which she signed over to 
W. EK. Elhott. 
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The Court: Now, may I ask you another question 
there: If some evidence were not presented to you, 
you would continue to make interest payments to 
Edith Lamm, wouldn’t you? 

The Witness: Yes, and also capital. 

The Court: Capital payments? 

The Witness: Yes. 

The Court: So that if W. E. Elhott wanted to 
receive payments from you he would have to send 
something or a letter to you, wouldn’t he? 

The Witness: Together with some kind of docu- 
mentary evidence showing the transfer from the 
seller to him of the interest that he was buying. 

The Court: All right, now. What would you 
have required of him to be on the safe side? The 
Court knows the Trustee was acting as judiciary 
capacity, have to be very careful. If anything goes 
wrong, they are liable for it, and the Trust Depart- 
ments have counsel to advise them on all these 
things. Now, out of your experience, what would 
you have [60] required as manager of the Trust 
Department ? 

A. A document undertaking to assign the inter- 
est of the transferor to the transferee, which would 
have to satisfy ourselves, would be in sufficient form 
signed and preferably acknowledged or witnessed 
by someone whose signature would be acceptable 
to us. 

The Court: Then that assignment form would 
have to be executed by whom? 

The Witness: By the transferor. 
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The Court: Edith Lamm? 

The Witness: Yes. There are two Edith Lammas, 
one Mrs. and one Miss. 

The Court: Well, we will call it Mrs. Edith 
Lamm. 

The Witness: Then that document would have 
been put in our vault because it would be an im- 
portant document. Then the signed counterpart of 
the letter which had been executed by Mrs. Lamm 
would be marked to show that her interest had 
been transferred by an assignment dated whatever 
the document might bear as date and received by 
us on another date over to the name of the trans- 
feree. 

The Court: W. E. Elhott? 

The Witness: W. E. Elhott. Then that would 
accomplish the fact that the documentary file would 
indicate that transfer. Then a memorandum would 
have originated from me to Mr. King who was in 
charge of the bookkeeping department, [61] indi- 
cating that by assignment bearing its date Mrs. 
Kidith Lamm had transferred her interest in the 
Lamm Lumber Company indebtedness over to W. EI. 
Elliott, indieating his address and that all future 
payments which heretofore would have been made 
to Mrs. Edith Lamm, by reason of her ownership, 
should hereafter be made to Mr. Elliott by reason 
of his ownership. 

The Court: What would Mr. King do? 

The Witness: M1. King would take—let me make 
ohe more comment. [ would have to indicate the 
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change likewise, not only on the signed counterpart 
of the letter of instructions and agreement, but 
also on this list so that the operating legal file would 
at all times be correct. 

The Court: Be something, in other words, to 
strike out Mrs. Edith Lamm’s name entirely and 
substitute W. E. Elhott’s share to—increasing his 
percentage interest also, is that right? 

The Witness: That is mght, and then Mr. King 
would have made the same change upon the copy 
that he kept in the Bookkeeping Department and 
would have had the girl who was the typist in charge 
of the physical work of making up those disburse- 
ments change her card also, showing that Mrs. 
Lamm was no longer an owner and Mr. Elliott’s 
share had changed from 12 and a fraction per cent 
to 24 and a fraction per cent. 

The Court: Now 

Mr. Horrow: If I can interject there, your 
Honor— [62] to whom would the payments be made 
after that change? 

The Witness: To the transferee, Elliott, as to 
that proportion. 

The Court: In other words, it was your duty, 
was it, to make payments only to people whose 
names appeared on this list of July 1, 1941, which 
is in evidence in this case as Exhibit 3-C? 

The Witness: That is right. The copy that Mr. 
King kept in his department throughout the ad- 
ministration of the account was kept for that pur- 
pose. 
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The Court: Is there anything else? 
Mr. Horrow: That is all, your Honor. 
Mr. Mather: I have a question or two. 


Recross- Examination 
By Mr. Mather: 


Q. Mr. Whitmer, the only documentary evidence 
that was submitted to you to make the change on 
Exhibit 3-C, changing Alice McCourt Lamm, natural 
guardian, to trustee, were the two documents that 
are now in evidence, Petitioners’ Exhibits 5 and 6, 
is that correct? 

A. That is the letter that Mrs. Lamm wrote us, 
Alice McCourt Lamm telling us that she was a 
trustee. 

Q. And this is 5 and 6? 

A. This is the only change that was made except 
for change in addresses, Mr. Mather. [63] 

Q. Those are the only documentary evidence you 
received in making the change that was made on 
Petitioners’ Exhibit or on Exhibit 3-C? 

A. That is right. 

Mr. Mather: That is all. 

The Court: What is your point there, Mr. 
Mather? 

Mr. Mather: Well, a change was made and that 
was the documentary evidence that the bank re- 
ceived to make this change. 

The Court: Well, how does 

The Witness: Give me an opportunity to explain 
that. 
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(Testimony of Francis E. Whitmer.) 

The Court: How does that, in your opinion, 
differ from what Mr. Whitmer has testified to in 
answer to the Court’s questions about how his de- 
partment would handle an assignment of interest 
of any one of these original undivided interest- 
holders ? 

Mr. Mather: This wasn’t an assignment from 
natural guardian to trustee. I don’t know whether 
she was the natural guardian or she was the trustee. 
T don’t know, but on the Exhibit 3-C that was sub- 
mitted to the bank they were given a list of partici- 
pants and their interest. A change was made to one 
of the participants to whom payment was made 
upon documentary evidence submitted to the bank, 
and that is the documentary evidence that was sub- 
mitted to the bank upon which the change was 
made. It wasn’t an assignment, I don’t believe. 

The Court: That is all. That is sufficient un- 
der [64] the—that is just that kind of a transaction. 

Mr. Horrow: I think the witness can explain, 
your Honor, if I can ask a question or two. 

The Court: J would say that Exhibit 6 speaks 
for itself. You may look at it. As J understand the 
situation, the list of those who held undivided inter- 
ests in this indebtedness referred to Alice MeCourt 
Lamm as the natural guardian for Winifred Carol 
Lamm and Alice McCourt Lamm notified the Trust 
Department of the American Trust Company that 
that was in error, that she was trustee and not a 
natural guardian and asked to have it corrected. 
Now, I suppose if the bank had wanted her to sub- 
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(Testimony of Francis E. Whitmer.) 
mit more evidence than that letter it would have 
done so. 

What hght can you throw on the matter, Mr. 
Whitmer ? 

The Witness: Nothing more than the documents 
appear to offer when she executed the counterpart of 
a letter of instructions she described herself as 
natural guardian and then discovered that that 
wasn’t what she meant and wrote us a letter and 
asked us to change that over to trustee, and indi- 
eated where she got the money, and then had the 
persons who deposited the money with her also 
approve that change and authorized us to make that 
change on her counterpart and on the list, which 
we did. 

The Court: Well, Exhibit 5 is dated August 26. 

The Witness: That is Mr. Brown’s letter, 
Senior [65] Trust Officer’s letter to her calling her 
attention to the manner of execution. 

The Court: Then the letter of August 28, which 
was Exlnbit 6, was sent in reply to Mr. Brown’s 
letter, Exhibit 5, is that rnght? 

The Witness: That is correct. 

The Court: Is there anything else? 

Mr. Mather: That is all. 

Mr. Horrow: No further questions. 

The Court: Thank you, Mr. Whitmer, for taking 
your time to come to give this testimony to the 
Court, and you are now excused. 


(Witness excused.) 
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The dates for the briefs will be a little longer 
than is usually set under the rules, because of the 
holidays. The original briefs of both parties will 
be due on January 13, and the reply briefs will be 
due on February 13. Is that satisfactory? 

Mr. Horrow: That is agreeable. 

Mr. Mather: Yes. 

The Court: That concludes the hearing in this 
proceeding. 


(Whereupon, at 11:50 o’clock a.m., the hear- 
ing in the above-entitled’ matter was con- 
cluded.) [66] 


Certificate 


I, William Blashfield, one of the official reporters 
of The Tax Court of the United States under its 
reporting contract, assigned to report certain pro- 
ceedings during the session of The Tax Court in San 
Francisco, beginning November 7, 1949, do hereby 
Certify as follows: 

That I reported all of the proceedings in the case 
of Alice McCourt Lamm, et al., Petitioner, Dockets 
21724, 21725, 21726, 22126, 22127, 22128, 22129, 
22130, 22131, 22132, 22133, 22135, 22136, 22137, and 
22138, on November 15, 1949, before the Honorable 
Marion J. Harron, Judge of The Tax Court; 

That I did well and truly, to the best of my 
ability, record in Stenotypy fully, completely and 
accurately all of the proceedings which I was as- 
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signed to report, ineluding all colloquy and state- 
ments made during the proceedings, and all ques- 
tions to and answers given by witnesses ; 

That my stenotype record is full, complete and 
accurate; and 

That the foregoing record is a true, complete 
and accurate transcript of my stenotype notes of all 
the proceedings which I reported, and all of the 
testimony which was taken in the above-entitled 
cause. 


WILLIAM F. BLASHFIELD, 
Recorder. 


Filed T. C. U. 8. December 12, 1949. 


The Tax Court of the United States 
T.C. No. 44 


ALICE MecCOURT LAMM, et al.,! 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Docket Nos. 21724, 21725, 21726, 22126, 2 
22128, 22129, 22130, 22181, 22132, 22133, 
22635, 22636, 22637, 22638. 
Promulgated September 26, 1950. 
FINDINGS OF FACT AND OPINION 


Petitioners and others purchased as an invest- 
ment certain past due notes of a corporation at less 
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than face value and caused them to be transferred to 
a Trust Company which, pursuant to an agreement, 
collected payments made by the debtor and distrib- 
uted them, less charges, to the purchasers pro rata. 
The Trust Company maintained the official hst of 
the owners with their addresses and percentage 
shares and required that any transfer of an interest 
be evidenced by the filing of an assignment. The 
debtor paid part of the fee of the Trust Company. 
Held: The notes were not ‘‘in registered form,”’ 
within the meaning of section 117(f), I.R.C., and 
the petitioners’ gains upon retirement of the notes 
were not capital gains. 

Harry R. Horrow, Esq., and Francis N. Marshall, 
Esq., for the petitioners. 

T. M. Mather, Eisq., for the respondent. 

The respondent has determined deficiencies in in- 
come and victory tax for the year 1943, in each of 
the proceedings which were consolidated for trial 
and consideration by the Court, as follows: 


1Consolidated with the proceeding of Alice McCourt 
Lamm, Docket No. 21724, are the following: Estate 
of W. E. Lamm, Deceased, Docket No. 21725; Win- 
ifred Carol Lamm, Docket No. 21726; Estate of 
Edith E. Lamm, Deceased, Docket No. 22126; Edith 
Lamm, Docket No. 22127; Ethel Fisher, Docket No. 
22128; Kstate of Chas. C. Elliott, Deceased, Docket 
No. 22129; Estate of Eugene D. Elliott, Deceased, 
Docket No. 22130; Bess Kent, Docket No. 22131; 
Joseph S. Kent, Docket No. 22132; Rolland G. Watt 
and Adele C. Watt, Docket No. 22133; Elsa Ehlers, 
Docket No. 22635; William HE. Elliott, Docket No. 
22636; H. Edwin Nowell, Docket No. 22637; and 
Elizabeth V. Nowell, Docket No. 22638. 


yp 
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Amount of 

Doeket No. Petitioner Deficieney 
21724 Aliee MeCourt Lamm ...w00....000..2221...2eeee--0----- $4,246.73 
21725 Estate of W. E. Lamm, Deceased.................. 9,345.83 
21726 WinairedsCarol Samim... ee 2,472.21 
22126 Estate of Edith E. Lamm, Deceased.............. 7,393.25 
22127 FUGUGOMISCEIIINNY ....0-c.000-0.-...-...-: ee 7,487.07 
22128 Pr MPR OTS 68 ca ona cueey ee, creer eres 7,012.02 
22129 Estate of Chas. C. Elliott, Deceased.............. 1,599.01 
22130 Estate of Eugene D. Elliott, Deceased.......... 1,164.99 
22131 NES OOM COIN Geos cssne aa sexcicceeonnevele suede eee ee 508.54 
22132 Maceo MOT nnn. cceccc see eeecctce cesses 437.34 
22133 Rolland G. Watt and Adele C. Watt............ 8,478.60 
22635 IDIG2, [SNS MOO OE oy a 5,863.86 
22636 Realname KVNOCt ..............-..2cc-2 eee 292.30 
22637 Hele Cl INO WON 2.2.0.0 cecstcccced cto 261.80 
22638 Hehizaioet ma Nowell, .......-.c.2::.) se eee 260517 


Each of the petitioners owned participating in- 
terests in notes of the Lamm Lumber Company. In 
1943 the notes were retired upon payment of the 
balance of the principal and interest due thereon; 
and each of the petitioners realized gains upon the 
retirement of the notes in amounts proportional 
to his fractional ownership thereof. Each of the 
petitioners reported in his return for 19438 the gain 
realized as long-term capital gain, of which 50 per 
cent was reported as income. he petitioners con- 
tend that the notes in question come within the pro- 
visions of section 117(f) of the Internal Revenue 
Code. The respondent has determined that the notes 
in question did not come within the provisions of 
section 117(f) and that, therefore, the gains were 
taxable as ordinary income rather than as long- 
term capital gains. The only question to be decided 
is whether the notes in question came within the 
scope of section 117(f). The question is common 
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to all of the proceedings which have been consoli- 
dated. 

The petitioners filed their income and victory tax 
returns for the year 1943 with the collectors for the 
appropriate districts as set forth in the margin? 


Findings of Fact 


The facts which have been stipulated are found 
as facts, and the stipulation is incorporated herein 
by this reference. 

Lamm Lumber Company, a corporation, issued 
two promissory notes, one dated May 6, 1930, in the 
principal sum of $150,000, and one dated September 
5, 1930, in the principal sum of $250,000, both pay- 
able to the order of Consolidated Securities Com- 
pany, hereinafter referred to as ‘‘Consolidated,’’ in 
consideration of loans. Each of these notes was se- 
cured by a mortgage on a certain railroad owned by 
Lamm Lumber Company. On May 26 and Septem- 
ber 30, 1930, Consolidated executed respective decla- 
rations of trust that it held these notes, mortgages 
and options for the benefit of Southern Pacific Land 
Company. Until July 1, 1941, Southern Pacific 
Land Company was the beneficial owner thereof. 

From March 5, 1932, to September 5, 1934, vari- 
ous additional notes were issued by Lamm Lumber 


2Docket Nos. 21724, 21725, and 21726, filed with the 
collector for the District of Oregon; Docket Nos. 
22126, 22127, 22128, 22129, 22130, 22635, and 22636, 
filed with the collector for the Sixth District of Cal- 
ifornia; and Docket Nos. 22131, 22132, 22133, 22637, 
and 22688, filed with the collector for the First Dis- 
trict of California. 
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Company to Consolidated representing unpaid in- 
terest on said corporate indebtedness. On Decem- 
ber 24, 1936, Lamm Lumber Company and Consoli- 
dated entered into a supplementary agreement com- 
promising the unpaid interest as to its amount, 
funding the interest and accruals to January 1, 
1938, by adding them to the principal, restating the 
new principal at January 1, 1938, as $497,845, and 
providing for interest from January 1, 1938, at 3 
per cent. Lamm Lumber Company covenanted to 
pay monthly $5 for each car of logs shipped over 
the railroad with minimum payments of $15,000 a 
year until December 31, 1941, and $35,000 a year 
thereafter. 

On February 8, 1940, Consolidated endorsed all 
the notes to The Anglo California National Bank 
of San Francisco, without recourse, and assigned to 
that bank its rights as mortgagee. Lamm Lumber 
Company paid $250 per year service charges to The 
Anglo California National Bank. 

From February 10, 1938, to June 11, 1941, Lamm 
Lumber Company made various payments on the 
debt, so that as of June 12, 1941, the sum owing by 
Lamm Lumber Company thereon was $411,264.99. 
All the notes were then on their face past due. 

Southern Pacific Land Company was desirous of 
liquidating its lumber interests in Northern Cali- 
fornia and Oregon and let it be known that it would 
be willing to sell its interest in the Lamm Lumber 
Company notes at a substantial discount. In order 
to avail themselves of the investment opportunity, 
certain individuals, including petitioners herein 
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(petitioners’ decedents in the cases of the four 
estates) each on his or her own behalf, offered to 
purchase undivided fractional interests in the notes, 
making in total 100 per cent of the ownership of 
said notes. These offers were presented to Southern 
Pacific Company (parent company of Southern Pa- 
cific Land Company) on behalf of Southern Pacific 
Land Company as an offer to purchase the notes for 
50 per cent of the balance of the principal of the 
loan plus the interest currently due at the time of 
the completion of the purchase. Such offer was ac- 
cepted, and on July 1, 1941, the individuals paid 
over to the Southern Pacific Land Company the 
sum of $206,388.55, and the beneficial ownership of 
the notes and mortgages was transferred from 
Southern Pacific Land Company to the individuals 
in proportion to their undivided fractional inter- 
ests. 

The purchasers, as beneficial owners of undivided 
fractional interests in the notes, entered into a writ- 
ten agreement called ‘‘ Instructions and Agreement,”’ 
dated July 15, 1941, with American Trust Company, 
hereinafter referred to as ‘‘Trust Company.’’ Each 
individual signed a counterpart of the agreement 
stating his or her percentage interest. Also, a list 
was made of the names, addresses, amounts invested, 
and percentage interests of the aforesaid beneficial 
owners which was given to the Trust Company. 

Pursuant to the Instructions and Agreement, the 
notes were endorsed and mortgages assigned to 
Trust Company to hold and keep in its possession. 

The Instructions and Agreement described the 
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obligation of the Lamm Lumber Company and the 
document’s evidencing it, directed Trust Company 
to hold certain documents as agent for the joint 
owners of the notes, and further provided, in part: 

You are to receive for the account of the under- 
signed and as their Agent such payments on account 
of interest and principal as may be made to you 
from time to time by Lamm Lumber Company. *** 
On or within a reasonable time after the 10th day 
of each September, December, March and June, 
you are to remit to each of the undersigned a check 
for his share of the interest payments and separate 
check for his share of the principal payments, less 
your charges. 

You shall have no duty to take any steps to en- 
force the collection of said obligation, nor to pre- 
vent it or any part of it or any of the notes, 
mortgages, agreements, or other documents evidenc- 
ing or modifying it, from outlawing, nor to take any 
action of any other kind other than as herein specifi- 
eally set forth, except upon the written instructions 
of the persons who, at the time, shall be the owners 
in the aggregate of 75% or more of the entire inter- 
est in said obligation, and after the furnishing to 
you of such indemnity as you shall require, any and 
all action taken by you pursuant to such instructions 
shall be your complete acquittance relative thereto. 

You shall not be responsible or liable in any man- 
ner whatever for the sufficiency, genuineness, or 
validity of said obligation, or the Mortgages secur- 
ing the same, or the agreements or assignments, or 
other documents or instruments, affecting them or 
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it, or with the respect to their form or execution. 
You shall be fully protected in acting upon any no- 
tice, request, waiver, consent, receipt or other paper 
or document believed by you to be genuine and to 
be signed by the proper party or parties. You may 
advise with legal counsel in the event of any dispute 
or question as to the construction of these instrue- 
tions, or your duties thereunder, and you shall incur 
no liability and shall be fully protected in acting in 
accordance with the opinion and instructions of such 
counsel. 
* * % 

The undersigned agree jointly and severally to 
indemnify and hold you harmless for all taxes, ex- 
penses, costs, demands, claims and liabilities of 
every kind and character arising out of o1 in con- 
nection with these instructions and the property 
held hereunder. 

All rights and obligations of the undersigned 
hereunder shall inure to and be binding on their 
successors in interest which term shall include their 
heirs, assigns and personal representatives. 

You shall not be bound to take notice of any 
change in the ownerships of the interests of any of 
the undersigned unless and until there shall have 
been filed with you such documentary evidence as 
you shall consider necessary to establish such 
change. 

These instructions may be terminated at any time 
by the then holders of 100% of the interest in said 
obligation, but not otherwise. In such event, after 
the payment or provisions for your compensation 
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and other charges, the property then held here- 
under shall be returned to the undersigned, or their 
successors in interest, or their order. 

When there shall have been paid to you by or on 
behalf of Lamm Lumber Company in lawful money 
of the United States sums totaling $411,264.99, plus 
simple interest on the decreasing balances at the 
rate of 3% per annum, you are authorized to can- 
cel all of the notes held by you hereunder, and to 
return them to Lamm Lumber Company and to ex- 
ecute and deliver to it any and all releases, satisfac- 
tions, and other instruments necessary or desirable 
to evidence the extinguishment of its said obligation. 

These instructions may be signed in any number 
of counterparts with the same effect as though they 
were one and the same document. They shall not be- 
come effective for any purpose unless and until they 
have been signed by the owners of 100% of the in- 
terests in said obligation. 

Dated as of July 15, 1941. 


The owners of the undivided interests in the 
notes, the amount which each paid for his or her un- 
divided interest, and the percentage of the total in- 
terest which each owned are as follows: 


Participation by Percentage of the 
Each of a Total Total Interest and 
Name Sum ot $205,632.50 Principal Belonging to Each 

hrs, Edith Lami ..................... $25,000 12.157611 
Mass Edith Lamm ..................-.- 25,000 12.157611 
Miele) Fighter ..........---cez-----cesecos-+-- 25,000 12.157611 
<7 yeh ggg IC) 1 sel 25,000 12.157611 
80) BNET 2 ae ners een 20,000 9.726089 
“SLY UG oe 16,500 8.024023 
V5, Gis NV IES ees ae 15,000 7.294567 
Alice McCourt Lamm.................. 12,000 5.835653 


Trustee for Winifred Carol Lamm 
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ChaceC Miliett 22.:2.-...s2e- 8,000 4.133588 
Alice MeCourt Lamm ................ 8,000 3.890436 
EeDrand Bern Lo; Elicits. 7,000 3.404131 
Joint Tenants 
Joseph Sekent === 5,000 2.431522 
H. Edwin Nowell ..............---------- 2,632.50 1.280197 
Everitt A. and Lorraine M. Hill 2,000 972609 
Joint Tenants 
C. E. & Manila McClung Matkin 2,000 .972609 
Joint Tenants 
S. HeandAmm’:) Mite. 22........-... 2,000 .972609 
Joint Tenants 
W. A. and Edna 8. Spangler...... 2,000 .972609 
Joint Tenants 
S. W. and Alta J. Egeline............ 2,000 .972609 
Joint Tenants 
Al Ge idaimond! 2.222 2--....------- 1,000 486305 
5) B60) bps ae $205,632.503 100.000000 


In accordance with the Instructions and Agree- 
ment, Trust Company duly remitted collections of 
interest and principal paid to it by Lamm Lumber 
Company to those owners shown to be entitled 
thereto. During this period, none of the individ- 
uals sold or exchanged his or her undivided frac- 
tional interest in the notes. 

Trust Company’s charges for its services in col- 
lecting and remitting interest and principal pay- 
ments and in maintaining a record of ownership 
were shared by the participating owners of record 
and by Lamm Lumber Company in the following 
manner: Trust Company charges the sum of $500 as 
an acceptance fee, an annual fee of $100 plus 1/10 


3The total amount paid to Southern Pacific Land Company 
was $206,388.55. This was slightly in excess of the total amount 
of the consideration paid by the owners of interests who paid 
$205,632.50. The discrepancy is not explained. 
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of 1 per cent of the unpaid balance of the obliga- 
tion at the beginning of each year, and $250 as a 
closing fee, plus reimbursement for out-of-pocket 
expenses. Of these charges Lamm Lumber Company 
agreed by letter dated August 26, 1941, to Trust 
Company, to pay sums at the rate of $250 per an- 
num which were credited against the foregoing total 
charges. 

On December 7, 1943, the notes were retired by 
payment of the balance of the principal and inter- 
est due thereon. During the year 1948 petitioners 
realized gains on the retirement of the notes in 
amounts proportionate to their fractional ownership 
thereof. 

The Trust Company’s procedure in carrying out 
its duties under the agreement was as follows: A 
memorandum of instructions was furnished to em- 
ployees handling the account. The original list of 
owhers of interests was placed in the Trust Com- 
pany’s documentary file. A copy was furnished the 
bookkeeping department. A card list was prepared 
and maintained showing the names and addresses 
of the participants, their percentage shares, and the 
dates when payments were expected for distribu- 
tion. On receipt of any installment payment the 
bookkeepers computed the amount of interest and 
posted that on a cash ledger sheet, the balance being 
posted as principal. A computation was then made 
of the amount of principal and interest to be appor- 
tioned to each of the owners on the list and checks 
were prepared, one for interest and one for princi- 
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pal, for payment to each of the owners of interests. 
A statement was prepared for each participant 
showing the total amount received, the amount di- 
vided among the participants and the balance of the 
principal remaining due. The notes were held by the 
Trust Company until final payment was received 
after which they were marked ‘‘canceled’’ and re- 
turned to the debtor. 

There were no transfers of interests by the own- 
ers of the Lamm Lumber Company notes; but had 
a transfer been made, the Trust Company would 
have required notice of such transfer and the filing 
of an assignment, properly witnessed or acknowl- 
edged, before remitting any proceeds to the trans- 
feree and would have changed its card record and 
list of owners accordingly,.and would have marked 
the signed counterpart of the agreement to show the 
transfer. 

The Trust Company also acts as a registrar for 
some issues of corporate securities. In such cases 
it maintains a card record showing the name of the 
debtor corporation and the name and address of the 
registered owner, the card also showing transfers 
and cancellations and giving a history of the owner- 
ship of the particular security. 


Opinion 
Harron, Judge: The only question in these pro- 


ceedings is whether the notes of Lamm Lumber 
Company were in registered form within the mean- 
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ing of section 117(f) of the Internal Revenue Code.4 

On and after May 6, 1930, Lamm Lumber Com- 
pany gave its notes in exchange for loans to Con- 
solidated Securities Company. The petitioners 
conceded the fact that none of the notes were regis- 
tered notes at the time of issuance. The narrow 
question presented is whether the notes were ‘‘in 
registered form’’ after the petitioners purchased 
undivided interests in them in 1941. 

The evidence in these proceedings is clear on the 
point that the debtor, Lamm Lumber Company, did 
not at any time take back any of the notes and re- 
issue registered notes in place of the original un- 
registered notes. Section 117(f) refers to the retire- 
ment of notes, bonds, debentures, certificates or 
other evidences of indebtedness issued by any cor- 
poration with interest coupons or in registered 
form. We understand the wording of section 117(f) 
to refer to evidence of indebtedness which is put 
into registered form by a debtor-corporation, and 
that one of the requirements of section 117(f) is 
that the evidence of indebtedness be put in regis- 
tered form by the debtor if the retirement of the in- 


4Sec. 117. Capital Gains and Losses. 
te % % 


(f) Retirement of Bonds, Ete—For the pur- 
poses of this chapter, amounts received by the holder 
upon the retirement of bonds, debentures, notes, or 
certificates or other evidences of indebtedness issued 
by any corporation (including those issued by a gov- 
ernment or political subdivision thereof), with in- 
terest coupons or in registered form, shall be con- 
sidered as amounts received in exchange therefor. 
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debvtedness is to be recognized as an exchange so that 
gain or loss shall be treated as capital gain or loss. 

The petitioners have based their contention that 
the gains which they realized upon the payment of 
the notes should be treated as capital gains because 
of the arrangements which they made with the 
American Trust Company under the agreement of 
July 15, 1941. That is to say, the petitioners appear 
to take the view that the notes were ‘‘in registered 
form’’ because of the records which were kept for 
purposes of distributions to them and because any 
transfers of their respective interests had to be re- 
corded by their agent. 

We are unable to agree with the petitioners that 
the debtor-corporation ever placed the notes in ques- 
tion in registered form. The Lamm Lumber Com- 
pany was not a party to the agreement with Ameri- 
can Trust Company and we think that it involves 
too strained a construction of the facts to conelude 
that the agreement between the petitioners and the 
American Trust Company operated in some way to 
effect a registration of the notes by the Lamm Lum- 
ber Company. The Lamm Lumber Company did not 
maintain any register of the notes, or of the owners, 
or of the payments to the owners of undivided in- 
terests. The American Trust Company was not an 
agent of the Lamm Lumber Company. Instead, it 
was an agent of the petitioners who had purchased 
the notes at a discount. They appointed the Ameri- 
can ‘Trust Company as their agent to receive pay- 
ments of principal and interest on the notes for 
them, and to make distributions thereof to them. The 
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records which the American Trust Company which 
were kept for the purposes of acting as a collecting 
and disbursing agent are not the kind of register 
which satisfies the requirements of section 117(f). 
Since we cannot agree with the petitioners that the 
requirements of section 117(f) are satisfied in these 
proceedings by virtue of the records which the peti- 
tioners had their own agents establish, we must sus- 
tain the respondent’s determination. 

The petitioners rely upon Lurie v. Commissioner, 
156 Fed. (2d) 486, reversing 4 T.C. 1065; and other 
eases. All of the authorities which have been cited 
have been considered. In the Lurie case, as shown 
by the Findings of Fact and Opinion of this Court, 
supra, notes were taken back by a corporation and 
were reissued in the form of registered notes. The 
debtor-corporation registered the evidences of its 
indebtedness. That was not the fact with respect to 
the notes which are involved here. Therefore, we 
believe that this proceeding is distinguishable from 
the Lurie case. 

It is held that the notes of Lamm Lumber Com- 
pany were not ‘‘in registered form’’ within the re- 
quirements of section 117(f) of the Code at any 
time, either before or after the petitioners acquired 
their interests therein. The respondent’s determi- 
nations are sustained. 


Reviewed by the Court. 


Decisions will be entered for the respondent. 
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The Tax Court of the United States 
Washington 


Docket No. 21724 


ALICE MeCOURT LAMM, 
Petitioner. 
Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion 
promulgated on September 26, 1950, it is 

Ordered and Decided: That there is a deficiency 
in income and victory tax for the year 1943 in the 
amount of $4,246.73. 


[Seal] /s/ MARION J. HARRON, 
Judge. 


Entered Sep. 26, 1950. 


Served Sep. 26, 1950. 
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In the United States Court of Appeals 
for the Ninth Circuit 


T. C. Docket No. 21724 


ALICE McCOURT LAMM, 


Petitioner on Review, 
vs. 


GEORGE J. SCHOENEMAN, Commissioner of 
Internal Revenue, 


Respondent on Review. 


PETITION FOR REVIEW 


To The Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 


Now comes Alice McCourt Lamm, by and through 
her attorneys Harry R. Horrow, Esq., Farncis N. 
Marshall, Esq., and Claude H. Hogan, Esq., and 
respectfully shows: 


Pe 
Jurisdiction 


The petitioner on review, Alice McCourt Lamm, 
hereinafter referred to as the ‘‘taxpayer,’’ is a 
resident of Modoc Point, Oregon. The respondent 
on review, George J. Schoeneman, hereinafter re- 
ferred to as the ‘‘Commissioner,”’ is the duly ap- 
pointed, qualified and acting Commissioner of 
Internal Revenue. 
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The federal income and victory tax return of 
taxpayer for the calendar year 1943 was filed with 
the Collector of Interna] Revenue for the District 
of Oregon, whose office is within the jurisdiction 
of the United States Court of Appeals for the Ninth 
Circuit, wherein this review is sought. Your peti- 
tioner seeks a review of the decision of the Tax 
Court of the United States pursuant to the pro- 
visions of sections 1141 and 1142 of the Internal 
Revenue Code as amended. 


le 
Prior Proceedings 


On November 26, 1948, the Commissioner deter- 
mined a deficiency in income and victory tax for 
the calendar year 1943 in the amount of $4,246.73 
and sent to the taxpayer by registered mail a notice 
of said deficiency. Thereafter on February 7, 1949, 
and within the time prescribed by law, the taxpayer 
filed a petition with the "Tax Court of the United 
States seeking a redetermination of said deficiency 
and alleging that there was no deficiency in income 
tax due from the taxpayer for the year 1948. On 
or about April 22, 1949, the Commissioner filed his 
answer to said petition. By order of the Tax Court 
dated November 15, 1949, this case was consolidated 
with the cases of other taxpayers whose petitions 
for review are being filed coneurrently herewith. 
These cases were heard before a division of the Tax 
Court at San Francisco, California, on November 
15, 1949. The Tax Court promulgated its opinion 
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and entered its decision on September 26, 1950, 
ordering and deciding that there is a deficiency in 
income and victory tax for the year 1943 in the 
amount of $4,246.78. 


ITI. 
Nature of Controversy 


Taxpayer was during the calendar year 1948 the 
owner of an undivided interest in certain notes 
of the Lamm Lumber Company, an Oregon cor- 
poration, which was purchased by her for invest- 
ment at 50 per cent of its face value. These notes 
were retired by the Lamm Lumber Company by a 
payment at full face value on December 7, 1943, and 
taxpayer thereby realized a gain upon said retire- 
ment, represented by the difference between the 
amount paid for her interest in said notes and the 
amount received by her. ‘There is no dispute as to 
the amount of the gain. The sole issue herein pre- 
sented is whether the gain is taxable as ordinary 
income, as determined by the Tax Court, or as 
capital gain, as contended by taxpayer. That issue 
involves the construction of section 117(f) of the 
Internal Revenue Code and whether said notes of 
the Lamm Lumber Company were ‘‘in registered 
form’’ within the meaning of section 117(f) of the 
Internal Revenue Code at the time of their retixe- 
ment. The Tax Court held that the notes were not 
‘in registered form’’ within the meaning of section 
117(f) and that the taxpayer’s gain upon the retire- 
ment of the notes was not capital gain. If said 


150 Alice McCourt Lamm vs. 


notes were ‘‘in registered form’’ within the meaning 
of section 117(f), said gain is capital gain as con- 
tended by taxpayer. 


IV. 
Assignments of Error 


Taxpayer alleges that the Tax Court erred in 
the following respects: 


1. The Tax Court erred in holding that the notes 
of Lamm Lumber Company were not ‘‘in registered 
form’’ at the time of their retirement within the 


meaning of section 117(f) of the Internal Revenue 
Code. 


2. The Tax Court erred in holding that said 
notes were not ‘‘in registered form’’ within the 
meaning of said section unless they were issued or 
reissued in registered form by Lamm Lumber Com- 
pany. 


3. The Tax Court erred in holding that the 
ownership of the notes of Lamm Lumber Company 
was not evidenced by a register within the pro- 
visions of section 117(f) of the Internal Revenue 
Code. 


4. The Tax Court erred in holding that the 
agreement of July 15, 1941, with the American 
Trust Company did not result in the registration 
of said notes within the provisions of section 117(f) 
of the Internal Revenue Code. 


5. The Tax Court erred in holding that the 
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Lamm Lumber Company was not a party to said 
agreement. 


6. The Tax Court’s holding that American Trust 
Company was not an agent of Lamm Lumber Com- 
pany is unsupported by its findings of fact and is 
erroneous. 

7. The Tax Court erred in failing to hold that 
the notes of Lamm Lumber Company were ‘‘in 
registered form’’ at the time of thei retirement 
within the meaning of section 117(f) of the Internal 
Revenue Code. 


8. The Tax Court erred in failing to hold that 
the taxpayer realized a capital gain on the retire- 
ment of the notes of Lamm Lumber Company for 
the year 1943. 


9. The Tax Court erred in holding that the tax- 
payer realized ordinary income on the retirement 
of the notes of Lamm Lumber Company. 


10. The Tax Court erred in determining that 
there was a deficiency in income and victory tax 
for the taxpayer for the calendar year 1943 in the 
amount of $4,246.73, and in failing to hold that 
there was no deficiency in said taxes for said year. 


11. The Tax Court erred in deciding contrary 
to law and without support in its findings of fact 
and the evidence. 

Wherefore, petitioner asks that the decision and 
order of the Tax Court be reversed by the United 
States Court of Appeals for the Ninth Circuit and 
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that a transcript of the record be prepared in ac- 
cordance with law and with the rules of said court 
and transmitted to the clerk of said court for filing 
and that appropriate action be taken to the end that 
the errors complained of may be reversed and cor- 
rected by said court. 


Dated: San Francisco, California, December 19, 
1950. 
/s/ HARRY R. HORROW, 


/s/ FRANCIS N. MARSHALL, 


/s/ CLAUDE H. HOGAN, 
Attorneys for Petitioner. 


PILLSBURY, MADISON & 
SUTRO, 
Of Counsel. 


Filed T.C.U.S. December 26, 1950. 


[Title of Court of Appeals and Cause. ] 


NOTICE OF FILING PETITION 
FOR REVIEW 


To George J. Schoeneman, Commissioner of Inter- 
nal Revenue, Washington, D. C.: 


You are hereby notified that Alice McCourt Lamm 
did on the 26th day of December, 1950, file with 
the clerk of the Tax Court of the United States, 
in Washington, D. C., a petition for review by the 
United States Court of Appeals for the Ninth Cir- 
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cuit of a decision of the Tax Court heretofore 
rendered in the above-entitled cause. <A copy of 
the petition for review and the assignments of error 
as filed is hereto attached and served upon you. 
Dated: San Francisco, California, December 19, 
1950. 
/s/ HARRY R. HORROW, 


/s/ FRANCIS N. MARSHALL, 


/s/ CLAUDE H. HOGAN, 
Attorneys for Petitioner 
On Review. 


PILLSBURY, MADISON & 
SUTRO, 
Of Counsel. 


Personal service of the above and foregoing 
notice, together with a copy of the petition for 
review and assignment of error mentioned therein, 
is hereby acknowledged this 26th day of December, 
1950. 

/s/ CHARLES OLIPHANT, JR.., 
Attorney for Respondent 
On Review. 


Filed T.C.U.S. December 26, 1950. 
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Tax Court Docket Nos. 21724, 21725, 21726, 22126, 
22127, 22128, 22180, 22131, 22132, 22133, 22635, 
22636, 22637 and 22638. 


ORDER 


Motion for preparation of the records on review 
in the above causes and the printing thereof having 
been made by counsel for the above-named petition- 
ers on review and consented to by counsel for the 
above-named respondent on review: 


It is hereby Ordered : 


1. That the certified records to be prepared by 
the clerk of the Tax Court of the United States in 
the above cases shall be made upon separate desig- 
nations for record on review in the usual course and 
that a complete transcript of record be filed only 
in the case of Alice McCourt Lamm v. George J. 
Schoeneman, Commissioner of Internal Revenue, 
T. C. Docket No. 21724, which shall include, inter 
alia, a’ copy of the findings of fact and opinion of 
the Tax Court of the United States in the con- 
solidated causes, a copy of the stipulation of facts 
together with exhibits attached, filed in the con- 
solidated causes, a copy of the entire transcript 
of hearing on November 15, 1949, at San Francisco, 
California, in the consolidated causes, a copy of 
each of the exhibits introduced in evidence in the 
consolidated causes, or the original of any exhibit 
if physical transmission of such exhibit be ordered, 
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and a copy of the order entered hereon by this 
court; and that an abbreviated record be filed in all 
the remaining cases herein, bearing Docket Nos. 
21720, 21726, 22126, 22127, 22128, 22129, 22130, 
22131, 22132, 22133, 22635, 22636, 22637 and 22638, 
which shall contain only the following documents: 
docket entries, petition and answer, order of the 
Tax Court substituting party petitioner, if any, de- 
cision of the Tax Court, petition for review and 
assignment of errors, notice of filing petition for 
review, and the designation of the record ; 


2. ‘That all the cases be docketed in the usual 
order, but that only the complete record relating to 
the case of Alice McCourt Lamm v. George J. 
Schoeneman, Commissioner of Internal Revenue, 
T. C. Docket No. 21724 (including any subsequent 
documents filed in this case prior to printing), 
shall be printed and that only said case shall be 
briefed and presented to the court in argument 
for decision, but that the matters contained in the 
abbreviated records of the related cases herein 
may be referred to by counsel in their respective 
briefs filed herein and on oral arguments and con- 
sidered by the court with the same force and effect 
as if included in the printed record on review 
herein ; 


3. That the abbreviated records in the cases 
bearing T. C. Docket Nos. 21725, 21726, 22126, 
22127, 22128, 22129, 22130, 22131, 22132, 22133, 
22635, 22636, 22637 and 22638 remain unprinted in 
the office of the clerk of the reviewing court herein 
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and that further proceedings thereon be suspended 
until the judgment of this court is entered in the 
case of Alice McCourt Lamm v. George J. Schoene- 
man, Commissioner of Internal Revenue, T. C. 
Docket No. 21724. Upon the entry of said judgment 
this court will order similar judgments entered in 
the causes bearing T. C. Docket Nos. 21725, 21726, 
22126, 22127, 22128, 22129, 22130, 220SiRyzeeez 
22133, 22635, 22636, 226387, and 22638; 


4. That the clerk of this court transmit two 
certified copies of this order to the clerk of the 
Tax Court of the United States at Washington 25, 
D. C., one of which is to be incorporated by him in 
the transeript of record on review in the ease of 
Alice McCourt Lamm v. George J. Schoeneman, 
Commissioner of Internal Revenue, T. C. Docket 
No. 21724, as certified and transmitted to this court. 


Done this 19th day of January, 1951. 
WILLIAM DENMAN, 


Judge. 

ALBERT LEE STEPHENS, 
Judge. 

WILLIAM E. ORR, 
Judge. 


A true copy. 
Filed T.C.U.S. January 24, 1951. 
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[Title of Court of Appeals and Cause. ] 


ORDER FOR PHYSICAL TRANSMISSION 
OF EXHIBIT 


Upon the stipulation of petitioner and respondent 
on file herein, and for good cause appearing there- 
for, it is hereby Ordered that the original of Peti- 
tioner’s Exhibit No. 8 be incorporated by the Clerk 
of the Tax Court in the transcript of record on 
review on this case as certified and transmitted to 
this court, and that the Clerk of this court transmit 
two certified copies of this order to the Clerk of 
the Tax Court of the United States, one of which 
is to be incorporated by him in the transcript of 
record on review in this case as certified and trans- 
mitted to this court. 


Dated: San Francisco, California, January 19, 
1951. 
WILLIAM DENMAN, 


ALBERT LEE STEPHENS, 


WILLIAM E. ORR, 
Judges of the United States Court of Appeals for 
the Ninth Circuit. 


A true copy. 


Filed T.C.U.S. January 24, 1951. 
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[Title of Tax Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON REVIEW 


To the Clerk of the Tax Court of the United States: 


You will please prepare and deliver to the Clerk 
of the United States Court of Appeals for the Ninth 
Circuit copies duly certified as correct of the entire 
record in the above-entitled cause, in connection 
with the petition for review heretofore filed by 
Alice McCourt Lamm, including the following docu- 
ments and records: 


1. Docket entries of all proceedings before the 
Tax Court; 


2. <All pleadings before the Tax Court, including 
the following: 

(a) Petition, including Exhibit A attached 
thereto; 

(b) Request for place of hearing; 

(c) Answer; and 

(d) Joint motion for consolidation of pro- 
ceedings ; 


3. Order of Tax Court granting motion to con- 
solidate proceedings; 


+. Stipulation of facts; 


). The entire transcript of hearing November 
15, 1949, at San Francisco, California; and 


6. All the exhibits in said cause, being: 
(a) fPetitioner’s Exhibit No. 1-A, promissory 
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notes and mortgage executed by Lamm Lumber 
Company ; 

(b) Petitioner’s Exhibit No. 2-B, instructions 
and agreement of noteholders with American Trust 
Company ; 

(c) Petitioner’s Exhibit No. 3-C, list of owners 
of notes indicating their fractional interests 
therein ; 

(d) Petitioner’s Exhibit No. 4-D, letter dated 
August 26, 1941, addressed to American Trust 
Company by Lamm Lumber Company; 

(e) Petitioner’s Exhibit No. 5, copy of letter 
addressed by the American Trust Company to Alice 
McCourt Lamm; 

({) Petitioner’s Exhibit No. 6, copy of letter 
dated August 28, 1941, addressed by Alice McCourt 
Lamm to the American Trust Company; 

(g) Petitioner’s Exhibit No. 7, copy of internal 
memorandum of the American Trust Company 
dated August 27, 1941; and 

(h) Original of petitioner’s Exhibit No. 8, speci- 
men form of bond of California-Oregon Power 
Company ; 


7. Findings of fact and opinion of the Tax 
Court ; 


8. Decision of the Tax Court; 
9. Petition for review; 
10. Notice of filing petition for review; 


11. This designation of contents of record on 
review ; 
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12. Order of United States Court of Appeals 
for the Ninth Circuit consolidating cases on appeal 
and directing filing of abbreviated records in certain 
cases; and 


13. Order of United States Court of Appeals for 
the Ninth Cireuit, if any, directing physical trans- 
mission of any exhibit as part of the record on 


review. 
/s/ HARRY R. HORROW, 


/s/ FRANCIS N. MARSHALL, 


/s/ CLAUDE H. HOGAN, 
Attorneys for Petitioner. 


PILLSBURY MADISON & 
SUTRO, 
Of Counsel. 


Service acknowledged. 
Filed T.C.U.S. January 16, 1951. 


[Title of Tax Court and Cause. ] 


CERTIFICATE 


I, Victor S. Mersch, Clerk of the Tax Court of 
the United States do hereby certify that the fore- 
going documents, 1 to 15, inclusive, constitute and 
are all of the original papers and proceedings on 
file in my office as called for by the ‘‘ Designation 
as to Contents of Record on Review”’ in the pro- 
ceedings before the Tax Court of the United States 
entitled: ‘‘Alice McCourt Lamm, Petitioner, v. 
Commissioner of Internal Revenue, Respondent,”’ 
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Docket No. 21724, and in which the petitioner in 
The Tax Court proceeding has initiated an appeal 
as above numbered and entitled, together with a 
true copy of the docket entries in said T'ax Court 
proceeding, as the same appear in the official docket 
book in my office. 

In testimony whereof, I hereunto set my hand and 
affix the seal of the Tax Court of the United States, 
at Washington, in the District of Columbia, this 
25th day of January, 1951. 


/s/ VICTOR S. MERSCH, 
Clerk. 


[Endorsed]: No. 12828. United States Court 
of Appeals for the Ninth Circuit. Alice McCourt 
Lamm, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. ‘Trasncript of the Record. 
Petition to Review a Decision of the Tax Court of 
the United States. 


Filed January 29, 1951. 


/3/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Cireuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


T. C. Docket 21724 


ALICE McCOURT LAMM, 


Petitioner on Review, 
VS. 


GEORGE J. SCHOENEMAN, Commissioner of 
Internal Revenue, 


Respondent on Review. 


STIPULATION FOR CONSIDERATION OF 
EXHIBIT IN FORM AS CERTIFIED 


Alice MeCourt Lamm, Petitioner, and George J. 
Schoeneman, Commissioner of Internal Revenue, 
Respondent, upon the petition on file herein for 
review of the decision of the Tax Court of the 
United States, hereby stipulate that petitioner’s Ex- 
hibit No. 8, specimen form of bond of California- 
Oregon Power Company, need not be printed as 
part of the record, but may be considered in the 
form certified by the Clerk of the Tax Court of the 
United States, and in such form shall constitute a 
part of the record on review. 

Said exhibit is voluminous and cannot feasibly 
be reproduced by printing, and for that reason the 
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printing of said exhibit should be dispensed with. 


Dated: December 29, 1950. 

/s/ HARRY R. HORROW, 

/s/ FRANCIS N. MARSHALL, 

/s/ CLAUDE H. HOGAN, 
Attorneys for Petitioner. 

/s/ THERON L. CAUDLE, 
Assistant Attorney General. 

/s/ CHARLES OLIPHANT, 

Chief Counsel, Bureau of Internal Revenue, Attor- 
neys for Respondent. 


[Endorsed]: Filed U.S.C.A. January 19, 1951. 


[Title of Court of Appeals and Cause. | 


ORDER FOR CONSIDERATION OF EXHIBIT 
IN FORM AS CERTIFIED 

Upon the stipulation of petitioner and respondent 
on file herein, and for good cause appearing there- 
for, it is hereby Ordered that Petitioner’s Exhibit 
No. 8 need not be printed as part of the record but 
may be considered in the form certified by the Clerk 
of the Tax Court of the United States, and in such 
form shall constitute a part of the record on appeal. 

Dated: San Francisco, California, January 19, 
1951. 
/s/ WILLIAM DENMAN, 
/3/ ALBERT LEE STEPHENS, 
/s/ WM E. ORR, 
Judges, U. 8. Court of Appeals for the Ninth 

Circuit. 
[Endorsed]: Filed U.S.C.A. January 19, 1951. 


164. Alice McCourt Lamm vs. 
[Title of Court of Appeals and Cause. ] 


STATEMENT OF POINTS ON WHICH 
PETITIONER INTENDS TO RELY 


Alice McCourt Lamm, Petitioner herein, makes 
the following statement of the points on which she 
intends to rely upon the petition for review herein: 


1. The Tax Court erred in holding that the notes 
of Lamm Lumber Company were not ‘‘in registered 
form’’ at the time of their retirement within the 
meaning of section 117(f) of the Internal Revenue 
Code. 


2. The Tax Court erred in holding that said 
notes were not ‘‘in registered form’’ within the 
meaning of said section unless they were issued or 
reissued in registered from by Lamm Lumber Com- 
pany. 

3. The Tax Court erred in holding that the 
ownership of the notes of Lamm Lumber Company 
was not evidenced by a register within the pro- 


visions of section 117(f) of the Internal Revenue 
Code. 


4. The Tax Court erred in holding that the 
agreement of July 15, 1941, with the American 
Trust Company did not result in the registration 
of said notes within the provisions of section 117(f) 
of the Internal Revenue Code. 


5. The Tax Court erred in holding that the 
Lamm Lumber Company was not a party to said 
agreement. 


Commissioner of Internal Revenue 165 


6. The Tax Court’s holding that American Trust 
Company was not an agent of Lamm Lumber Com- 
pany is unsupported by its findings of fact and is 
erroneous. 


7. The Tax Court erred in failing to hold that 
the notes of Lamm Lumber Company were ‘‘in 
registered form’’ at the time of their retirement 
within the meaning of section 117(f) of the Internal 


Revenue Code. 


8. The Tax Court erred in failing to hold that 
the taxpayer realized a capital gain on the retire- 
ment of the notes of Lamm Lumber Company for 
the year 1943. 


9. The Tax Court erred in holding that the tax- 
payer realized ordinary income of the retirement 
of the notes of Lamm Lumber Company. 


10. The Tax Court erred in deciding contrary 
to law and without support in its findings of fact 
and the evidence. 


Dated, San Francisco, California, February 5, 
1951. 


/s/ HARRY R. HORROW, 
/s/ FRANCIS N. MARSHALL, 


/s/ CLAUDE H. HOGAN, 
Attorneys for Petitioner 
On Review. 


[Endorsed]: Filed U.S.C.A. February 6, 1951. 


166 Alice McCourt Lamm vs. 
[Title of Court of Appeals and Cause. ] 


DESIGNATION OF PARTS OF RECORD 
NECESSARY FOR CONSIDERATION 


Alice McCourt Lamm, Petitioner herein, desig- 
nates as necessary for the consideration of the 
points relied on: 


1. The whole of the record certified by the Clerk 
of the Tax Court of the United States; 


2. Stipulation for consideration of exhibit in 
form as certified ; 


3. Order for consideration of exhibit in form 
as certified. 


Dated, San Francisco, California, February 5, 
1951. 
/s/ HARRY R. HORROW, 


/s/ FRANCIS N. MARSHALL, 


/s/ CLAUDE H. HOGAN, 
Attorneys for Petitioner 
On Review. 


[Endorsed]: Filed U.S.C.A. February 6, 1951. 


